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IN THE 


®niteb States Court of Appeals 

i 

foe the District of Columbia Circuit 

No. 10044 ' ’ i 

t 

r 

Peder Kristian Kristensen, also known as Petee Kristen 
Kris tiansen, also known as Petee Christensen, i 
' Appellant, 

i 

v. j 

The Hon. Tom Clark, Attorney General of the United 
States, The Hon. Watson B. Miller, Commissioner 
of Immigration and Naturalization, and The Hons. 
Thomas G. Finucane, Robert M. Charles, Leigh L. 
Nettleton, Robeet E. Ludwig, and Louisa Wilson, 1 
as Members of the Board of Immigration Appeals, 
Appellees . ! 

_____ 

Appeal from the United States District Court for the 

District of Columbia. 

BRIEF FOR APPELLANT. 

JURISDICTIONAL STATEMENT. 

I 

This action was commenced by a complaint filed by 
plaintiff, hereinafter appellant, in the United States Dis- 

1 When this action was commenced in District Court, Laurence P. Sherfy 
was one of the five members of the Board of Immigration Appeals and was 
accordingly named as a defendant. On or about July 11, 1948, Louisa Wilson 
succeeded him. Pursuant to FRCP 25(d), an appropriate order of the Dis¬ 
trict Court substituting Louisa Wilson for Laurence P. Sherfy was entered 
October 22, 1948, which order and the papers upon which it is based are in 
t the transcript of record filed in this Court. 
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trict Court for the District of Columbia December 6, 1947 
(Joint App. 2). Defendants, hereinafter appellees, on 
March 1, 1948 seasonably filed a motion to dismiss (Joint 
App. 8). On July 29, 1948, an order of the District Court 
dismissing the action was entered on the docket. An ap¬ 
peal to this Court was duly taken by notice of appeal filed 
September 24, 1948 (Joint App. 12, 13). 

The District Court’s jurisdiction is based upon the Im¬ 
migration Act of February 5, 1917, as amended, and par¬ 
ticularly Sec. 25 thereof, 39 Stat. 893, 8 U. S. C. A. 164; the 
Declaratory Judgment Act of June 14, 1934, 48 Stat. 955, 
49 Stat. 1027, 28 U. S. C. A. 400 (now 28 U. S. C. 2201); and 
the Administrative Procedure Act, particularly Secs. 9(a) 
and 10 thereof, 60 Stat. 242, 243, 5 U. S. C. A. 1008(a), 1009. 
All of these sections are quoted infra , Supplement to Brief, 
27-31. 

This Court, 28 TJ. S. C. Secs. 41, 43, has jurisdiction of 
this appeal under 28 U. S. C. 1291. See also FRCP, Rule 
54(a), Rule 73. 


STATEMENT OF CASE. 

The facts in this case appear in the complaint (Joint 
App. 2-7). 

Appellees are the appropriate administrative officials 
against whom the declaratory and injunctive relief herein 
sought should be granted (Joint App. 2-3 and footnote No. 
1, supra). 

Appellant is a native and citizen of Denmark who law¬ 
fully entered the United States in August, 1939, on a sixty- 
dav temporary visitor’s permit to visit his relatives and to 
attend the World’s Fair in New York. The outbreak of 
World War II prevented his return to Denmark and on or 
about October 2, 1939, he obtained from the United States 
immigration authorities an extension of stay in the United 
States of six months. In April, 1940, still being unable to 
return to Denmark, he obtained a further extension of stay 
of six months. Because he had to earn a living during this 
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enforced sojourn in the United States, appellant accepted 
employment. In May, 1940, deportation proceedings were 
commenced against appellant on the ground that he had 
violated his visitors status by accepting employment. A 
warrant of deportation to Denmark was issued against ap¬ 
pellant on May 15,1941, but deportation could not actually 
be effected during the war (Joint App. 3-4). 

On or about October 16, 1940, appellant registered under 
the Selective Training and Service Act of 1940 with Local 
Board 57, Detroit, Michigan, and on or about March 26, 
1942, Board 57, without request by appellant, sent appel¬ 
lant by mail Form DSS 301. This form was entitled “Ap¬ 
plication by Alien for Relief from Military Service”, and 
was the form prescribed by Selective Service officials for 
use by aliens in applying for such relief. Upon receipt of 
this form, appellant proceeded to Board 57 and requested 
information from a member thereof regarding the effect of 
filing the form. Appellant then informed this member that 
a warrant of deportation was outstanding against appel¬ 
lant. Appellant was informed and advised by the board 
member that by virtue of the deportation warrant he would 
be deported whether or not he filed Form DSS 301, that 
appellant was precluded from obtaining United States 
citizenship, and that the filing of Form DSS 301 would 
have no effect on the deportation proceedings against him. 
Appellant, relying and acting upon this information and 
advice, executed and filed the Form DSS 301 with Board 
57 on or about March 30,1942. On or about April 30,1942, 
Board 57 informed appellant that he had been placed in 
Classification 1-A and ordered him to report for induction. 
Appellant reported for induction and was thereupon ad¬ 
vised by the authorities in charge that he was released 
and should return home because he had filed Form DSS 
301. Appellant remained in Classification 1-A from about 
April 30,1942, until about September 21,1945, when he was 
placed in Classification 4-A (Joint App. 5-6). 

On or about June 10,1946, the deportation warrant which 
had issued against appellant on May 15, 1941, was with- 
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drawn and the deportation proceedings were ordered re¬ 
opened by the Board of Immigration Appeals to allow ap¬ 
pellant to submit an application for suspension of deporta¬ 
tion under Sec. 19(c) of the Immigration Act of February 
5,1917, quoted in Supplement to Brief, 29-30. Pursuant to 
the reopening of the deportation proceedings, further hear¬ 
ings were had and findings, conclusions, opinions and or¬ 
ders entered, the effects of which are set forth in Para¬ 
graph 7 of the complaint: 

“In the course of said deportation proceedings, the 
Board (of Immigration Appeals) has found to exist all 
facts necessary to authorize the suspension of depor¬ 
tation of plaintiff, including the facts that plaintiff has 
been a person of good moral character for the past 
five years and that the deportation of plaintiff would 
cause an economic detriment to his United States citi¬ 
zen wife, except that the Board has not found that 
plainiff is eligible to naturalization in the United 
States. From the findings of fact, conclusions of law, 
orders and opinions in said proceedings made by the 
Board, Commissioner, and officials under their direc¬ 
tion, it appears that the deportation of plaintiff would 
be suspended if the Board were of the opinion that 
plaintiff is eligible to naturalization in the United 
States. The Board has concluded that plaintiff is not 
eligible to naturalization in the United States and, 
solely and exclusively by virtue of this conclusion, 
plaintiff’s request for suspension of deportation has 
been denied.” (Joint App. 4-5). 

The conclusion that appellant is not eligible to naturali¬ 
zation is predicated solely and exclusively on the fact that 
he filed Form DSS 301 as aforesaid and that such filing 
rendered him ineligible to naturalization by virtue of the 
Selective Training and Service Act of 1940 (hereinafter 
abbreviated as STSA, which, unless otherwise expressly 
stated, refers to the Act as amended), Sec. 3(a), quoted 
in Supplement to Brief, 30. It is clear that except for this 
holding, deportation of appellant would be suspended. It 
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has been duly found that he meets all the other require¬ 
ments for such suspension. Thus, it has been found that 
on or about October 12, 1944, appellant married a native- 
born citizen of the United States who is now his wife and 
who is wholly dependent upon him for support, and that 
appellant has been a person of good moral character for 
the past five years whose deportation would cause an eco¬ 
nomic detriment to his citizen wife (Joint App. 4-5). 

Solely because of the conclusion of law that appellant 
is ineligible to naturalization because he filed Form DSS 
301, the Board of Immigration Appeals on or about June 
27, 1947, denied appellant’s application for suspension of 
deportation and ordered him to depart voluntarily from 
the United States. On September 11, 1947, appellant re¬ 
quested the Attorney General to review the order of the 
Board of Immigration Appeals. This request was treated 
by such Board as a motion addressed to it for reconsid¬ 
eration and on November 10, 1947, the Board entered an 
order denying the request and refusing to reconsider its 
decision of June 27, 1947 (Joint App. 4). 

Having exhausted all administrative remedies to obtain 
a determination that he is eligible to naturalization in the 
United States, appellant commenced this action against the 
appropriate administrative officials, praying that he be 
granted a declaratory judgment that he is eligible to natu¬ 
ralization and that appellees should decide his application 
for suspension of deportation on the basis that he is eligible 
to naturalization, and requesting an injunction in harmony 
with the declaratory judgment. The complaint further 
states that unless such relief is granted appellant, he will 
be compelled to depart from the United States and if he 
does not depart voluntarily, will be deported by appellees 
and thereby will be denied opportunity of becoming a citi¬ 
zen of the United States, will be deprived of his employ¬ 
ment and means of livelihood, and may be forced to sepa¬ 
rate permanently from his wife, to appellant’s irreparable 
and permanent injury (Joint App. 6-7). Appellant’s 
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prayer for relief attempts no improper interference with 
the discretion of the administrative officials but seeks only 
to require them to exercise such discretion on the basis of 
a correct interpretation of the law. 

Appellees moved to dismiss the action without however 
specifying the grounds for their motion (Joint App. 8). 
Oral argument and Memoranda of Points and Authorities 
were submitted by appellant and appellees, and on July 29, 
1948, the order of the District Court dismissing the cause 
was entered (Joint App. 12). Such order was not accom¬ 
panied by any memorandum. Thereafter, appellant duly 
appealed to this Court (Joint App. 13). 

STATUTES INVOLVED. 

The statutes involved, including those which concern the 
jurisdiction of the District Court, the propriety of the rem¬ 
edies invoked, and the merits of appellant’s points, appear 
in Supplement to Brief, pages 27-31. 

STATEMENT OF POINTS. 

The District Court erred in dismissing the complaint 
because: 

L It had jurisdiction to entertain appellant’s suit which 
invoked appropriate legal remedies. 

II. The construction of Sec. 3(a) of STS A by the admin¬ 
istrative officials, whereby it was held that appellant is not 
eligible for naturalization and therefore not eligible for 
suspension of deportation, is erroneous because appellant 
was never subject to said section since he was neither a 
citizen of the United States nor a person “residing in the 
United States.” 

m. Assuming, arguendo , that appellant was subject to 
said Sec. 3(a), such section because inoperative and ceased 
to apply on March 31, 1947, and was erroneously regarded 
by the administrative officials as being in force at the time 
of their action. 
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IV. Assuming, arguendo , the continuing effectiveness of 
said Sec. 3(a), under the facts of this case it did not, as a 
matter of law, debar appellant from United States citizen¬ 
ship. 

SUMMARY OF ARGUMENT. 

It is clear that the District Court had jurisdiction of this 
action under the sections of the Immigration Act, Declara¬ 
tory Judgment Act and Administrative Procedure Act 
quoted in Supplement to Brief, 27-29. It is further clear 
that the remedies sought by appellant, a declaratory judg¬ 
ment and injunction, are appropriate and required by the 
facts. This suit in no way attempts improper interference 
with the exercise of discretion by administrative officials, 
but seeks only to require them to exercise their discretion 
upon the basis of correct interpretation of the law. 

Sec. 3(a) of STSA, requiring military service from every 
male person “residing in the United States”, had no appli¬ 
cation to appellant and in no way subjected him to the re¬ 
quirement of military service for the reason that he was not 
a person “residing in the United States”. Appellant came 
here as a temporary visitor in August 1939. War condi¬ 
tions compelled him to remain here. On May 15, 1941, a 
warrant of deportation issued against appellant because he 
had violated his visitor’s status by accepting employment, 
and this warrant remained in effect at all times involved. 
The sole reason that appellant remained in the United 
States after May 15, 1941, was the physical impossibility, 
due to the war, of actually deporting him. The words “re¬ 
siding in the United States” as used in Sec. 3(a), exclude a 
temporary visitor and even more clearly exclude a person 
such as appellant under a warrant of deportation whose 
expulsion awaited only the physical opportunity of execut¬ 
ing it This conclusively appears from the meaning of 
“residence” in international law and under numerous 
United States statutes and decisions. Sec. 3(a) had no ap¬ 
plication to appellant, and his filing of Form DSS 301 was a 
nullity. 
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Assuming arguendo, however, that Sec. 3(a) did apply to 
appellant and that by filing Form DSS 301 he incurred de¬ 
barment from citizenship, such debarment ceased when, on 
March 31,1947, said section became inoperative and ceased 
to apply without any saving clause in respect of such debar¬ 
ment The unqualified termination of a statute without a 
saving clause wholly obliterates its effectiveness. 

But assuming, arguendo, the continuing effectiveness of 
Sec. 3(a), under the facts of this case appellant is not ineli¬ 
gible to citizenship. To hold him ineligible would, under 
the circumstances here presented, do violence alike to the 
spirit of and reason for the proviso of Sec. 3(a) involved. 


ARGUMENT. 


L The District Court had jurisdiction to entertain this suit 
which invoked appropriate legal remedies. 

It seems unnecessary to argue this point at length in view 
of the recent decision of the United States Court of Appeals 
for the Third Circuit in United States ex rel. Trinler v. 
Carusi, 166 F. (2d) 457 (C. C. A. 3rd, 1948), 2 which holds 
that judicial review like that here invoked is now within the 
jurisdiction and competence of a United States District 
Court. The Trinler case was a suit to review an order of 
deportation issued by the Commissioner of Immigration 

2While appellees’ motion to dismiss the complaint specified no grounds for 
the motion and it is perhaps unfortunate that the District Court’s order was 
accompanied by no memorandum, it seems clear that the District Court itself 
assumed that it had jurisdiction and apparently dismissed the complaint on 
the merits. This would appear from the course of proceedings in the Dis¬ 
trict Court. Appellees’ first memorandum in support of their motion to dis¬ 
miss argued in substance only that the District Court had no jurisdiction 
and that habeas corpus was the exclusive remedy; and appellant’s first memo¬ 
randum accordingly was limited to refutation of these contentions. At the 
oral argument, appellees raised for the first time contentions against the 
merits of appellant’s case, and the District Court permitted supplemental 
memoranda from appellant and appellees directed to the merits. Had the 
District Court thought there was no jurisdiction, there would have been no 
occasion to go into the merits. At the request of appellees, their second memo¬ 
randum was printed appears in Joint App. 8-12. Appellant did not 
consider it necessary to print either of his two memoranda in view of the 
principles enunciated in Blake v. Trainer , 79 App. D. C. 360, 148 F. (2d) 10, 
12-13 (1945). However, all four memoranda—appellant’s two and appellees’ 
two—are included in the transcript of record filed in this Court. 
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and Naturalization. The court held that under the Admin- 
istrative Procedure Act the order was subject to judicial 
review without waiting until habeas corpus would be avail¬ 
able, and that the provision of Sec. 19 (a) of the Immigra¬ 
tion Act of February 5, 1917, as amended, 39 Stat. 889, 54 
Stat. 1238, 8 U. S. C. A. 155 (a) that “the decision 
of the Attorney General shall be final”, does not make 
such decision final in the sense that courts can not set it 
aside where it is predicated upon an improper construction 
of law. 3 

Appellant’s suit in no manner attempts to usurp the ad¬ 
ministrative officials’ function of exercising discretion, but 
only to require them to exercise discretion on the basis of 
correct interpretation of the law. There is authoritative 
precedent for a declaratory judgment action to achieve this 
purpose, Perlcins v. Elg, 307 U. S. 325 (1939). In that case 
Miss Elg was notified by the Department of Labor that she 
was an alien illegally in the United States. She was threat¬ 
ened with deportation. Also the Secretary of State refused 
her application for an American passport on the grounds 
that she was not a citizen. The theory of these agencies 
was that she had lost her citizenship for various reasons 
including the resumption of Swedish citizenship by her 
parents when she was a minor. Miss Elg brought a declar¬ 
atory judgment suit against the Secretary of Labor, the 
Commissioner of Immigration and the Acting Secretary of 
State, praying for injunctive relief against deportation 
and against refusal to issue her a passport. The Supreme 
Court granted her complete relief even requiring issuance 
of a passport, stating: 

“The cross petition of Miss Elg # • • is addressed to 
the part of the decree below which dismissed the bill of 
complaint as against the Secretary of State. The dis¬ 
missal was upon the ground that the Court would not 

3 In the TrirUer case the mandate was recalled and the judgment vacated, 
United States ex rel. TriiUer v. Carusi, 168 F. (2d) 1014 (C. C. A. 3rd, July 
8, 1948), because the defendant named had been succeeded in office by a new 
commissioner, and no substitution of parties had been obtained. This does 
not, of course, undermine the persuasiveness of the court’s holding, which was 
expressly approved and followed in United States ex rel . Cammorata v. MiUer , 
79 F. Supp. 643, 645 (D. C. N. Y. 1948). 



10 


undertake by mandamus to compel the issuance of a 
passport or control by means of a declaratory judg¬ 
ment the discretion of the Secretary of State. But 
the Secretary of State, according to the allegation of 
the bill of complaint, had refused to issue a passport 
to Miss Elg ‘ solely on the ground that she had lost her 
native born American citizenship ’. The Court below, 
properly recognizing the existence of an actual contro¬ 
versy with the defendants, • * • declared Miss Elg ‘to 
be a natural bom citizen of the United States’, and we 
think the decree should include the Secretary of State 
as well as the other defendants. The decree in that 
sense would in no way interfere with the exercise of the 
Secretary’s discretion with respect to the issue of a 
passport but would simply preclude the denial of a 
passport on the sole ground that Miss Elg had lost her 
American citizenship.” (pp. 349-350). 

The case at bar, like the Elg case, in no manner attempts 
improper interference with the discretion of the adminis¬ 
trative officials, but simply seeks a declaration of the cor¬ 
rect legal rule upon which such discretion is to be exercised 
in respect of appellant’s application for suspension of de¬ 
portation. 

It appearing clear that there is no serious doubt about 
the jurisdiction of the District Court or the propriety of 
the relief sought by appellant, assuming that his substan¬ 
tive case is sound, we turn to such case. 

IL Appellant was never subject to military service under 
STSA because he was never a person “residing in the 
United States”, and hence he is not debarred from dti- 

i 

zenship by virtue of Sec. 3(a) thereof. 

We believe it can be definitely shown that appellant never 
has resided in the United States within the meaning of 
STSA, that he was never subjected to military service by 
that Act, and that therefore he is not debarred from citizen¬ 
ship by Sec. 3(a) of that Act. Before developing this argu¬ 
ment, we think it will be helpful to the Court if we place the 
problem in its proper perspective by briefly considering cer- 
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tain basic historical concepts governing subjection of aliens 
to United States military service. 

Until the enactment on December 20,1941, of the so-called 
‘ 4 Pearl Harbor amendment” to STSA as originally en¬ 
acted, no draft act in American history had ever attempted 
to subject to military service any aliens except those who 
had declared their intention of becoming United States citi¬ 
zens : j 

Civil War Draft Act of March 3,1863 (12 Stat. 731); 

Spanish-American War Draft Act of April 22, 1898 (30 
Stat. 361); I 

Selective Draft Act of 1917, as amended, Secs. 2 and 5 
(40 Stat. 78, 80, 955). 

Even STSA as originally enacted in 1940 subjected to 
military service only ‘ 1 every male citizen of the United 
States, and every male alien residing in the United States 
who has declared his intention to become such a citi¬ 
zen * * *”. 4 When Congress on December 20, 1941, for 
the first time in our history went beyond the requirement of 
military service by aliens who had declared their inten¬ 
tion of becoming citizens, and required service of all citi¬ 
zens “and every other male person residing in the United 

4 Sec. 3(a) of the law as originally enacted in 1940, providing for military 
service, must be distinguished from Sec. 2 thereof, which required registration 
of every * 1 male alien residing in the United States”. The meaning of these 
i words in Sec. 2 was the subject of an opinion of the Attorney General dated 

October 11, 1940, 39 Op. Att. Gen. No. 139, p. 504. The Attorney General 
expressed the opinion that Sec. 2 required every alien within the prescribed 
age limits who lived or had a place of residence or abode in the United States 
temporarily or otherwise and for whatever purpose taken or established to 
present himself for registration unless such alien fell within one of the 
specified classes exempted from registration under Sec. 5(a). In connection 
with this opinion it should be noted (1) such opinion, rendered more thalx a 
year before the amendment of December 20, 1941 made all male persons 
* in the specified age groups residing in the United States liable for service, 

was directed only toward the obligation of registration. It did not concern 
military service; (2) the opinion is brief, the conclusions being stated in 
one short paragraph. No authority whatsoever is cited; (3) in any event, 
the opinion under these circumstances carries little if any weight in construing 
the meaning of the words “residing in the United States” as used by Con¬ 
gress in the December 20, 1941 amendment to Sec. 3(a), where actual military 
service as opposed to mere registration was involved. Cf. Girouard v. United 
States , 328 U. S. 60, 69-70 (1946). 
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States”, did it require military service of one in the posi¬ 
tion of appellant, who had originally entered the United 
States on a temporary visitor’s permit and who, for over 
seven months before December 20, 1941, had been under a 
warrant of deportation? We submit that the answer is 
“No”. By such amendment, Congress intended to subject 
to military service, in addition to those aliens who had de¬ 
clared their intention of becoming citizens, all other aliens 
who had a permanent residence or domicile in the United 
States; it did not intend to include temporary visitors, so¬ 
journers, and most clearly of all, those under warrants of 
deportation whose actual expulsion awaited only the physi¬ 
cal opportunity of executing it. 

When STS A was debated and enacted by Congress, “re¬ 
siding in the United States” had long since acquired an 
accepted, established meaning. When applied to aliens, it 
has always meant and means an alien admitted to the 
United States for permanent residence. See, e.g., Nation¬ 
ality Code, 54 Stat. 1142, 8 U. S. C. A. 707 ; 59 Stat. 658, 
8 U. S. C. A. 1001; Alien Ownership of Land Act, 29 Stat. 
618,8 U. S. C. A. 72. On the other hand, when Congress in¬ 
tends to include all aliens physically within the confines of 
the country, it uses appropriate phraseology, e.g., “every 
alien now or hereafter in the United States”, Alien Regis¬ 
tration Act, 54 Stat. 673, 8 U. S. C. A. 452. 

In Delaicare L. <& W. R. Co. v. Petrowsky, 250 Fed. 554 
(C.C. A. 2nd, 1918) cert, denied, 247 U. S. 508, the court 
said: 

“Now ‘residence’ and ‘domicile’ are two perfectly 
distinct things, * * • It is, however, well settled that 
residence as used in statutes defining political rights 
is synonymous with domicile. It denotes a permanent 
residence.” (p. 560) 

That Congress did not intend that a person under a war¬ 
rant of deportation should be considered as “residing in 
the United States” for purposes of military service is ap¬ 
parent from considerations of international law, our immi- 
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gration and naturalization laws, and numerous judicial de¬ 
cisions. '■ 


(1) It is thoroughly established in international law that 
a temporary visitor or a sojourner is not subject to mili¬ 
tary service in the country of his visit or sojourn. Only 
4 ‘domiciled” aliens can be subjected to military service: 

“This Government is not disposed to draw in ques¬ 
tion the right of a nation in a case of extreme necessity 
to enroll in the military forces all persons within its 
territories, whether citizens or domiciled foreigners. 
Nevertheless, should you be drafted, as you fear, on 
informing this Department of that fact and furnishing 
proofs of your American citizenship and a statement 
of facts in regard to your residence in Canada, its 
length and reasons for the same, such representations 
will be made to the British authorities as will, it is to 
be hoped, result in your exemption or release.” Mr. 
Seward, Sec. of State, to Mr. White, July 10, 1868, 79 
MS. Dom. Let. 73, as quoted in IV Moore, Int. Law. 
Dig., 57 (italics added). 

“I must decline to enter into the question to what 
extent and under what circumstances do our citizens, 
native or naturalized (in the absence of treaty stipula¬ 
tions), owe military service to a foreign government in 
whose dominions they are domiciled for commercial or 
other purposes. They certainly do not stand on the 
same footing as mere travelers or temporary sojourn- 
ers . 

“I do not perceive any good reason why a govern¬ 
ment (in the absence of treaty stipulations) may not 
require from domiciled foreigners the discharge of such 
civic duties as service upon juries, in the ordinary mu¬ 
nicipal arrangements for the prevention and extin¬ 
guishment of fires, and other duties of like character.” 
Mr. Fish, Sec. of State, to Mr. Wing, April 6, 1871, 
Ms. Inst. Ecuador, I. 263, as quoted in IV Moore, Int. 
Law Dig., 58 (word “domiciled” italicized in original; 
other italics added). 


The recognition by our government that only “perma¬ 
nent residence” justifies compulsory military service of 
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aliens appears in Art. VI of our treaty of December 8,1923, 
with Germany, which provides: 

“In the event of war between either High Contract¬ 
ing Party and a third State, such Party may draft for 
compulsory military service nationals of the other hav¬ 
ing a permanent residence within its territories and 
who have formally according to its laws, declared an 
intention to adopt its nationality by naturalization, un¬ 
less such individuals depart from the territories of 
said belligerent Party within sixty days after a declar¬ 
ation of war.” 44 Stat. 2136, as quoted in III Hack- 
worth, Dig. of Int. Law, 600 (italics added). 

If, as thoroughly established, only a domiciliary or alien 
permanently resident in this country can be subjected to 
compulsory military service, a fortiori it was not intended 
that a person like appellant, under a warrant of deporta¬ 
tion and here only because it was physically impossible to 
expel him, should be subject to military service. 

(2) Our immigration laws draw a clear-cut distinction 
between an immigrant and a temporary visitor, 43 Stat 
154, 8 U. S. C. A. 203, 22 CFR 61.101, 61.105, 61.134,11 F. R. 
8906,8907, 8912. An immigrant comes here for permanent 
residence or domicile, United States v. Parisi, 24 F. Supp. 
414, 417-418 (D. C. Md., 1938); International Mercantile 
Marine Co. v. Siting, 67 F. (2d) 886, 887 (C.C.A. 2nd, 
1933). A temporary visitor is not an immigrant, United 
States ex rel. Di Mieri v. Uhl, 96 F. (2d) 92,93 (C. C. A. 2nd, 
1938); he does not receive an immigration visa but a “tem¬ 
porary visitor’s visa”, 22 CFR 61.135, 11 F. R. 8912, such 
as that given appellant. He is admitted to the United 
States for a limited period only and must intend to return 
to the country of his nationality or some other foreign 
country. Moreover, he will not be given a temporary vis¬ 
itor’s visa unless he presents reasonably conclusive evi¬ 
dence that he will be admitted to such country when he 
leaves the United States, 22 CFR 61.135, 11 F. R. 8912. 

Appellant came here as a temporary visitor. Unable be¬ 
cause of war conditions to return to Denmark, he had to 
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accept employment in this country or starve. His accept¬ 
ance of employment, a violation of his visitor’s status, re¬ 
sulted in the issuance of a warrant of deportation against 
him on May 15,1941. From that time on, until the warrant 
was withdrawn and his case reopened on June 10, 1946, he 
was subject to such warrant, the execution of which was 
rendered physically impossible by war conditions. During 
this time he was not even a temporary visitor or sojourner; 
clearly therefore, he was not “residing in the United 
States”. 

(3) A person whose presence in the United States has 
been that of a temporary visitor has not “resided” therein 
for purposes of naturalization under the United States 
Nationality Code, 54 Stat. 1142, 8 U. S. C. A. 707. The es¬ 
sential condition for acquiring United States citizenship is 
residence here for the statutory period. This residence 
means “domicile”. United States v. Parisi, 24 F. Supp. 
414, 419 (D. C. Md., 1938); Petition of Wright, 42 F. Supp. 
306, 307 (D. C. Mich., 1941); Petition of Oganes off, 20 F. 
(2d) 978, 980 (D. C. Cal., 1927). Such residence exists 
only when the alien has entered this country for “perma¬ 
nent residence”, United States v. Kreticos, 59 App. D. C. 
305, 40 F. (2d) 1020 (1930), passim; International Mercan¬ 
tile Marine Co. v. Elting, 67 F. (2d) 886, 887 (C. C. A. 2nd, 
1933). Therefore a temporary visit under 43 Stat. 154, 
8 U. S. C. A. 203(2), and a fortiori a temporary visit which 
culminates in a warrant of deportation, does not create the 
requisite residence. Thus, an alien whose status here was 
first that of temporary visitor and then wife of a treaty 
merchant. In re Pezzi, 29 F. (2d) 999 (D. C. Cal., 1928), and 
an alien who came as a temporary visitor and overstayed 
his permit, In re Wieg, 30 F. (2d) 418 (D. C. Tex., 1929), 
did not fulfill the residence requirement for naturalization 
although physically present here for the statutory period. 

(4) A “temporary visitor” and a fortiori a person sub¬ 
ject to a warrant of deportation is not a person “residing 
in the United States” for purposes of naturalization under 
the World War II Military Service Act, 56 Stat. 182,j 58 


j 

i 


16 




Stat 886, 887, 59 Stat 658, 8 U. S. C. A. 1001-1002. This 
statute provided an inducement to resident aliens to serve 
in our armed forces by granting citizenship three months 
after enlistment or induction. This law provided: 

“• * * any person not a citizen, regardless of age, 
who has served or hereafter serves honorably in the 
military or naval forces of the United States during 
World War II, and who shall have been at the time of 
his enlistment or induction a resident thereof * * * may 
be naturalized * * * and no period of residence within 
the United States or any State shall be required • # V’ 
(8U.S. C.A. 1001, italics added). 

“Resident” in this statute has been specifically held not 
to include an alien in the United States on a temporary 
visitor’s permit or one subject to a warrant of deportation. 
Ex parte Fillibertie, 62 F. Supp. 744, 747-748 (D. C. N. Y., 
1945). 

Clearly the Government can not have it both ways—it can 
not have “residence” mean permanent residence for pur¬ 
poses of alloting privileges incident to military service, as 
is the case, and simultaneously have it mean mere physical 
presence for purposes of imposing the burdens of such 
service. In any event, an interpretation which would at¬ 
tribute such an intention to Congress is too repugnant to 
elementary concepts of justice for serious consideration. 

(5) There is no indication whatsoever that Congress, in 
amending STSA on December 20,1941, so as to make liable 
for service every male person “residing in the United 
States” intended to abandon the historic and thoroughly- 
established meaning of permanent residence that such 
words have always had in our law. 5 Certainly there is no 
reason to think that Congress intended to include tempo¬ 
rary visitors, and much less, persons actually under war¬ 
rants of deportation. Had there been such an intent ruth- 

3 Counsel's exhaustive study of the legislative history of the amendment 
of STSA of December 20, 1941, has revealed no indication whatsoever that 
Congress intended anything other than the historic, established meaning of 
“residing in the United States”. 
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lessly to abandon principles of international law to which 
this nation repeatedly had subscribed, as well as concepts, 
thoroughly established in our domestic statutory and case 
law, equating for purposes of political rights “residence” 
and “domicile”, it would have been simple enough to use 
such phraseology as “all male persons physically within 
the United States”. That Congress used instead “residing 
in the United States” shows that, although it wished to go 
beyond declarant aliens and include for the first time non- 
declarant aliens who were permanently in the United States 
and who, in reason and justice owed a duty of military ser¬ 
vice (cf. In re Martinez, 73 F. Supp. 101 (D. C. Pa., 1947),* 
it had no intention whatsoever to do such violence to estab¬ 
lished principles as to include mere temporary visitors or 
sojourners. To stretch “residing in the United States” to 
include not only such visitors and sojourners but one like 
appellant whose temporary visit had culminated in a war¬ 
rant of deportation long before non-declarant aliens “re¬ 
siding in the United States” were subjected to military 
service, is to abandon both reason and history in a man¬ 
ner not dissimilar in principle from their abandonment by 
those tyrannous forces which World War II was fought to 
overcome. That no such abandonment was intended by our 
Congress has been held in a case strikingly similar to the 
instant case, Ex parte Asit Ranjan Ghosh, 58 F. Supp. 851, 
854 (D. C. Cal., 1944), appeal dismissed, 148 F. (2d) 822 
(C. C. A. 9th, 1945). Ghosh entered this country in 1940 
as a student to attend a university. In 1944 Selective Ser¬ 
vice officials ruled he was “residing in the United States” 
and ordered him inducted into the Army. Holding such 
ruling erroneous, the court discharged petitioner in habeas 
corpus proceedings. 

Appellant having been under a warrant of deportation 
for months before Congress on December 20,1941, imposed 

«Note that the court in the Martinez case, harsh—and rightly so—in its 
condemnation of those who wrongfully avoided their military duty, clearly 
distinguished “mere sojourners” from those who came to America “with the 
intention of remaining here, making this land their home. # “ (p. 109.) 

i 

i 
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military service on non-declarant aliens ‘‘residing in the 
United States”, and clearly being outside the group Con¬ 
gress thereby subjected to military service, there seems to 
be no occasion to consider carefully here those Selective 
Service Regulations 7 issued under STSA which concerned 
determination of residence. Whatever their application in 
other circumstances, they clearly could not impose on ap¬ 
pellant the obligations Congress reserved for those “resid¬ 
ing in the United States.” 

Appellant, without solicitation on his part, was sent Form 
DSS 301 by his Selective Service Board (Joint App. 5). A 
temporary visitor in this country, unfamiliar with our laws 
and regulations and without counsel, it was perfectly nor¬ 
mal and reasonable that appellant should place himself, so 
to speak, in the hands of his Board, as he did, to do what 
the Board indicated as right under the circumstances. It is 
understandable that the Board, perceiving that he was an 
alien who had come here as a temporary visitor, should 
send him, as it did, Form DSS 301, doubtless thinking that 
this was the most appropriate and convenient manner of 
effectuating his status as one not subject to military duty. 

' These regulations include 32 CFR 611.12, 611.13, 611.21 and 611.21-1. 
They were issued under a provision of Sec. 5(a) of STSA authorizing the 
President to specify categories of persons exempt from military service. This 
provision by its terms was applicable—as was Sec. 3(a)—only to aliens 
“residing in the United States” which, as we have seen, excluded appellant. 
Generally, the scheme of these regulations was to permit a non-declarant alien 
to file an application for determination of residence and obtain a certificate 
of non-residence, provided the application was filed within three months after 
such alien’s entry into the United States. Since none of the above regula¬ 
tions were promulgated prior to February 7, 1942, the invalidity of this time 
limitation, as applied to appellant who lawfully entered the country on August 
17, 1939 as a temporary visitor (Joint App. 3), is self-evident. It was not 
until June 27, 1945, that said Sec. 611.21-1 was added to the regulations, 
permitting the filing, after the three months’ period had expired, of such an 
application for * * transmittal to the Director of Selective Service for consid¬ 
eration”. The total failure of the regulations to provide norms or standards 
for ascertainment of residence resulted in their condemnation as arbitrary 
and capricious and violative of due process. Ex parte Asit Banja a Ghosh , 58 
F. Supp. 851, 853-855 (D. C. CaL, 1944), appeal dismissed, 148 F. (2d) 822 
(C. C. A. 9th, 1945). The application of these regulations to appellant—who 
had been under a warrant of deportation more than seven months before 
Congress subjected non-declarant aliens to military service and for approxi¬ 
mately nine months before any of these regulations were promulgated—as 
a basis for concluding that he was “residing in the United States”, would 
be an even clearer violation of due process than that condemned in the 
Ghosh case. 
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It is also understandable that the Board member, being 
further informed that appellant was already under a war¬ 
rant of deportation, would conclude, and therefore advise 
appellant, that appellant would be deported whether or not 
he filed Form DSS 301 and that such filing would have no 
effect on the deportation proceedings (Joint App. 5-6), and 
would therefore recommend its filing as the most suitable 
administrative technique under the circumstances. Of 
course appellant should have been advised that, as a tem+ 
porary visitor entrant whose status as such had culminated 
on May 15, 1941 in a warrant of deportation, he was not a 
person “residing in the United States” and not subject to 
military service. 8 But an administrative agency function¬ 
ing under war pressure is hardly to be blamed for failure 
to make a nice perception of legal status. Concluding as it 
did that in any event appellant would be deported, little 
harm was to be perceived in effectuating his non-service 
status by having him file Form DSS 301. It could hardly 
be perceived that execution of the warrant of deportation 
would be delayed for years by a long-continuing war, and 
that appellant in the meantime would acquire an American 
wife and would become eligible for suspension of deporta¬ 
tion and eventual citizenship provided he was not ineligible 
for naturalization. Some inaccuracy and confusion on the 
part of the administrative officials is quite understandable 
under these circumstances. 

Even more understandable, however, is the compliant 
attitude of appellant, who, a temporary visitor caught here 
by the war, unfamiliar with our ways and without counsel, 
obediently followed the guidance of the Board in attempt¬ 
ing to do what was right under the circumstances. Under 
such circumstances certainly no fair-minded person would 
read into his conduct a waiver of his rights, even if such 

8 Appellant’s status having been duly fixed on May 15, 1941 by the Immi¬ 
gration and Naturalization officials by issuance against him of a warrant 
of deportation, it seems clear that no other agency of the Government could 
simultaneously determine an inconsistent status. “ # * * I do not think 
it is within the contemplation of our system that a man should be fish before 
one department and fowl before another.” Ex parte Asit Banjan Ghosh, 
supra, at 854. 
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rights were subject to waiver. The statute, however, hav¬ 
ing placed appellant beyond its scope by its own terms, all 
application of the statute to appellant consequently was a 
legal nullity. The act of filing Form DSS 301 was clearly 
a nullity. 

m. Appellant is not ineligible to citizenship because Sec. 
3(a) of STSA, upon which the conclusion of ineligibil¬ 
ity was predicated by the administrative officials, had 
expired March 31,1947. 

Assuming, arguendo , that appellant was a person ‘‘re¬ 
siding in the United States” so that he was liable to mili¬ 
tary service and was debarred from becoming a citizen by 
filing Form DSS 301, it is submitted that such debarment 
has ceased by virtue of the termination on March 31,1947, 
of Sec. 3(a) of STSA. Except for a part thereof not here 
relevant, said Sec. 3(a) was terminated and became inop¬ 
erative by virtue of Sec. 16(b) of the Act, as amended, 
quoted in Supplement to Brief, 30. It will be noted that said 
Sec. 16(b) expressly reserved certain portions of the Act 
for continuing effectiveness, but the part debarring from 
citizenship those aliens who filed Form DSS 301 was not 
reserved. It is clear that such part, therefore, ceased to 
be effective. The general rule is that the unqualified ter¬ 
mination of a statutory provision without a saving clause 
has the effect of blotting it out as completely as if it had 
never existed. United States v. Tynen, 11 Wall. (U. S.) 88, 
95 (1871); Ewell v. Daggs y 108 U. S. 143, 150 (1883); 59 
C. J. 1185-1186. 

In this case the determination of the administrative of¬ 
ficials that appellant is ineligible to citizenship was made 
long after the expiration of Sec. 3(a) on March 31, 1947. 
The orders of the Board of Immigration Appeals were is¬ 
sued June 27,1947, and November 10,1947 (Joint App. 4). 
The conclusion of the administrative officials that appel¬ 
lant is ineligible to citizenship was based solely and exclu¬ 
sively on the holding that he was barred by virtue of having 
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filed Form DSS 301 under Sec. 3(a). Since Sec. 3(a) had 
expired on March 31, 1947, the administrative orders were 
based on a statutory provision no longer in effect. 

It is true that on October 29,1945, Congress had amended 
Sec. 28(c) of the Immigration Act of May 26, 1924, by 59 
Stat. 551, quoted in Supplement to Brief, 31, to provide that 
the term “ineligible to citizenship” should include an indi¬ 
vidual who is debarred from becoming a citizen under Sec. 
3(a) of STS A or under any law amendatory of, supple¬ 
mentary to, or in substitution for, said section. Clearly 
the purpose of this amendment was to make ineligible under 
the immigration laws those persons who were ineligible 
under said Sec. 3(a) so long as they remained ineligible 
under said Sec. 3(a) or any future law amendatory of, sup¬ 
plementary to, or in substitution for, said section. This 
amendment does not, as it might have, continue Sec. 3(a) 
in existence or prolong beyond such existence the effects 
of Sec. 3(a)’s proviso; rather, the amendment simply ab¬ 
sorbs to its own operative scope “an individual who is de¬ 
barred from becoming a citizen • • * under • • * section 
3(a) * * •”. By its very terms, therefore, the amendment 
specifies that its operative effect is limited to such individ¬ 
uals, and necessarily excludes those upon whom for any 
reason Sec. 3(a) no longer operates. Sec. 3(a) having 
been incapable of operation since its expiration on March 
31, 1947, and there having been at no time involved herein 
a law amendatory of, supplementary to, or in substitution 
for Sec. 3(a), the entire force of the proviso of such section 
debarring from citizenship aliens who claimed relief from 
military service was spent on March 31,1947.® 

Had Congress intended to continue such proviso, it could 
readily have done so as it did with other reserved sections 

® The baldly stated conclusion to the contrary in Benzian v. Godwin, 168 P. 
(2d) 952, 956 (C. C. A. 2nd, 1948), is without logic or authority to support 
it. The court cites no authority. In that case, Benzian’s petition for cer¬ 
tiorari was opposed by the Government with what was in substance a sug¬ 
gestion that the cause had abated because the defendants, members of 
Benzian *s draft board, were no longer in office, and on December 6, 1948, the 
Supreme Court denied certiorari. October Term, 1948, No. 317. 
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of STSA. 10 It is noteworthy that in the Selective Service 
Act of 1948, Public Law 759, 80th Congress, Chap. 625, 2nd 
Session, in providing in Sec. 17(a) thereof for termination 
of the law, Congress expressly provided for the continuing 
effectiveness of the provision that an alien who applies for 
relief from military service shall be debarred from becom¬ 
ing a citizen. This was not done with Sec. 3(a) of STSA. 

IV. Assuming, arguendo, that Sec. 3(a) of STSA is still 
effective, under the facts of this case appellant is not 
ineligible to naturalization. 

Even assuming, arguendo, that Sec. 3(a) of STSA is still 
effective, it does not render appellant ineligible to naturali¬ 
zation when the facts of this case are measured against the 
purpose of such section. We have already seen, Point II 
supra, that appellant was not “ residing in the United 
States’’ and that, therefore, Sec. 3(a) had no application 
to him. But apart from its inapplicability for that reason, 
we believe that the facts here make clear that Congress 
never intended the literal application of Sec. 3(a) to one 
in appellant’s position. 

We are not unmindful of R. S. $ 13, as amended by the Act of March 22, 
1944, Ch. 123, and the Act of July 30, 1947, Ch. 388, 16 Stat. 432, 58 Stat. 
118, 61 Stat. 633, 635, 1 U. S. C. A. 109. The first sentence of this statute 
aa amended has been held to have reference only to the repeal of a statute 
as distinguished from its expiration, United States v. Auerbach, 68 F. Supp. 
776, 778-779 (D. C. Cal., 1946). It is submitted that the second sentence has 
no application to the instant situation because we are not concerned with a 
“penalty, forfeiture, or liability’’, the first two words having to do with 
criminal punishments for violations of a statute, cf. United States v. Reisinger, 
128 TJ. S. 398, 402-403 (1888), and the word “liability’’ being clearly inap¬ 
plicable, Black’s Law Dictionary (2nd Ed., 1910), p. 719. Furthermore, the 
saving provision in Sec. 16(b) of STSA of “offenses committed prior to such 
date [March 31, 1947] ’ ’ and of certain other sections of STSA is a specific 
expression by Congress of exactly what matters it intended should survive the 
general termination of the statute. 1 U. S. C. A. 109, which must be strictly 
construed since it is in derogation of the common law, United States v. Auer¬ 
bach, supra, at 778, merely prescribes a general rule of statutory construc¬ 
tion not applicable when Congress “either by express declaration or necessary 
implication, arising from the terms of the law, as a whole” has indicated its 
inapplicability, Great Northern Ry. Co. v. United Stales, 208 TJ. S. 452, 465 
(1908). It is submitted that Sec. 16(b) is an instance where by necessary 
implication 1 IJ. S. C. A. 109 is inapplicable. It is noteworthy that in 
Benzian v. Godwin, supra, which also involved termination of Sec. 3(a) of 
STSA, the court did not even advert to 1 TJ. S. C. A. 109. 
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True, Sec. 3(a) provided, without qualifying words, that 
an alien who made application to be relieved from military 
service “shall thereafter be debarred from becoming a citi¬ 
zen of the United States”. But the law is replete with in¬ 
stances where literal phraseology necessarily gives way to 
the true intention and purpose of the statute. Thus, the 
Supreme Court found it necessary to introduce the “rule 
of reason” into the blanket language of the Sherman Act, 
Standard Oil Company v. United States , 221 U. S. 1 (1911); 
United States v. American, Tobacco Company , 221 U. S. 106 
(1911). In Hecht Co . v. Bowles , 321 U. S. 321 (1944), it 
was held that the provision of section 205(a) of the Emer¬ 
gency Price Control Act of 1942, 56 Stat. 33, 58 Stat. 340, 
50 U. S. C. A. 925 (App.), that upon proper showing an 
injunction “shall be granted”, did not make it mandatory 
upon the court to issue an injunction, but that the court 
retained the traditional discretion of equity to grant or 
withhold an injunction. 

A literal interpretation of Sec. 3(a), devoid of recourse 
to its true purpose and intent, would produce the absurdity 
whereby any alien who had ever filed Form DSS 301 wpuld 
forever be debarred from United States citizenship, even 
though subsequent to filing it he withdrew it and served 
voluntarily and heroically in our armed services. Clearly 
such a literal application was not intended by Congress. 
What, then, was the purpose of the proviso of Sec. 3(a) 
involved? 

It seems clear that Congress intended by such proviso to 
require aliens resident in the United States to make a ra¬ 
tional choice between accepting military service or obtain¬ 
ing relief therefrom, the latter choice to debar them from 
United States citizenship. As applied to aliens who reason¬ 
ably could make such a choice—and undoubtedly most resi¬ 
dent aliens could—the Congressional purpose was perfectly 
consistent with this country’s fundamental philosophy, that 
no alien shall be naturalized unless he is attached to the 
principles of the Constitution of the United States and 
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well disposed to the good order and happiness thereof. Cf. 
Nationality Code, 54 Stat. 1142, 8 U. S. C. A. 707(a). Nor¬ 
mally an alien resident in this country would not be so 
attached and disposed if he were inclined to shirk the obli¬ 
gation of defending the country. But this clearly presup¬ 
poses that the alien had such an obligation and could rea¬ 
sonably be expected to undergo military service. 

In this case appellant, a temporary visitor in the country 
on a sixty-day permit, was caught here by hostilities which 
prevented his return to Denmark. He was a Danish subject 
and owed his allegiance to Denmark. It was no fault of his 
that he was compelled to stay here. Facts are hard things. 
Appellant found it absolutely necessary, in order to live, to 
accept employment here, thus violating his temporary 
visitor’s status and resulting in a warrant of deportation 
against him effective May 15, 1941. His status of tempo¬ 
rary visitor thus merged into that of a person here not even 
on sufferance—a person only physically here because it was 
impossible to expel him . Under such circumstances, and in 
the light of the plausible advice from his draft board that 
in any event he would be deported because of the warrant 
of deportation against him, it is difficult to see how the fil¬ 
ing of Form DSS 301 can have any relevance in connection 
with appellant’s attachment to the principles of our Con¬ 
stitution. There was no choice for him to make. To de¬ 
mand of him military service in the face of the contemplated 
inevitable ouster of him from the country regardless of 
service, is to require a standard of loyalty far beyond that 
which can be expected of any one. It would be a loyalty 
that demands all and offers nothing. It is not the kind of 
loyalty contemplated by Congress in enacting Sec. 3(a). 

This is not to minimize the moral reprehensibility of 
those who had a duty to serve and who shirked it, but 
to make clear that under the circumstances this appellant 
had no such duty. A claim of relief from an obligation of 
military service which one does not have, in no way reflects 
upon his attachment to the principles of our Constitution. 
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Tutun v. United States, 12 F. (2d) 763 (C. C. A. 1st, 1926); 
cf. Petition of KoU, 146 F. (2d) 347 (C. C. A. 2nd, 1945). 

i 

CONCLUSION. 

The District Court had jurisdiction of this action. The 
relief sought is appropriate and is required by the facts. 
The order of the District Court dismissing the complaint 
should be reversed. 

Respectfully submitted, 

i 

David W. Louisell, 

Samuel Spencer, 

Attorneys for Appellant, 

1712 “H” Street, N. W., ; 

Washington 6, D. C. 

i 

Spencer & Louisell, 

Washington, D. C. 

Of Counsel. 

j 

i 
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SUPPLEMENT TO BRIEF. 


i 


STATUTES INVOLVED. 

(1) Statutes Concerning Jurisdiction of District Court and 
Propriety of Remedies Invoked. 

Immigration Act of February 5, 1917, Sec. 25, 39 Stat. 

893, 8 U.S.C.A. 164: j 

The district courts of the United States are invested 
with full jurisdiction of all causes, civil and criminal* 
arising under any of the provisions of this chapter, i 

Declaratory Judgment Act of June 14,1934, 48 Stat. 955, 

49 Stat. 1027, 28 U. S. C. A. 400 (now 28 U. S. C. 2201): 

In a case of actual controversy within its jurisdic¬ 
tion, except with respect to Federal taxes, any court of 
the United States, upon the filing of an appropriate 
pleading, may declare the rights and other legal rela¬ 
tions of any interested party seeking such declaration, 
whether or not further relief is or could be sought. 
Any such declaration shall have the force and effect of 
a final judgment or decree and shall be reviewable as 
such. 

Administrative Procedure Act, 60 Stat. 242, 243, 5 U. S. 

C. A.: 

Sec. 1008. In the exercise of any power or author¬ 
ity— j 

(a) No sanction shall be imposed or substantive rule 
or order be issued except within jurisdiction delegated 
to the agency and as authorized by law. 

Sec. 1009. Except so far as (1) statutes preclude 
judicial review or (2) agency action is by law commit¬ 
ted to agency discretion. 

Rights of Review 

(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
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by such action within the meaning of any relevant stat¬ 
ute, shall be entitled to judicial review thereof. 

Form and Venue op Proceedings 

(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant to 
the subject matter in any court specified by statute or, 
in the absence or inadequacy thereof, any applicable 
form of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory in¬ 
junction or habeas corpus) in any court of competent 
jurisdiction. Agency action shall be subject to judicial 
review in civil or criminal proceedings for judicial en¬ 
forcement except to the extent that prior, adequate, 
and exclusive opportunity for such review is provided 
by law. 

Acts Review able 

(c) Every agency action made reviewable by statute 
and every final agency action for which there is no 
other adequate remedy in any court shall be subject to 
judicial review. Any preliminary, procedural, or in¬ 
termediate agency action or ruling not directly review- 
able shall be subject to review upon the review of the 
final agency action. Except as otherwise expressly re¬ 
quired by statute, agency action otherwise final shall 
be final for the purposes of this subsection whether 
or not there has been presented or determined any 
application for a declaratory order, for any form of 
reconsideration, or (unless the agency otherwise re¬ 
quires by rule and provides that the action meanwhile 
shall be inoperative) for an appeal to superior agency 
authority. 

Relief Pending Review 

(d) Pending judicial review any agency is author¬ 
ized, where it finds that justice so requires, to postpone 
the effective date of any action taken by it. Upon such 
conditions as may be required and to the extent neces¬ 
sary to prevent irreparable injury, every reviewing 
court (including every court to which a case may be 
taken on appeal from or upon application for certiorari 
or other writ to a reviewing court) is authorized to 
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issne all necessary and appropriate process to post¬ 
pone the effective date of any agency action or to pre¬ 
serve status or rights pending conclusion of the review 
proceedings. 

Scope of Review 

i 

(e) So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability 
of the terms of any agency action. It shall (A) compel 
agency action unlawfully withheld or unreasonably de¬ 
layed; and (B) hold unlawful and set aside agency ac¬ 
tion, findings, and conclusions found to be (1) arbi¬ 
trary, capricious, an abuse of discretion, or otherwise 
not in accordance with law; (2) contrary to constitu¬ 
tional right, power, privilege, or immunity; (3) in ex¬ 
cess of statutory jurisdiction, authority, or limitations, 
or short of statutory right; (4) without observance of 
procedure required by law; (5) unsupported by sub¬ 
stantial evidence in any case subject to the require¬ 
ments of sections 1006 and 1007 of this title or other¬ 
wise reviewed on the record of an agency hearing pro¬ 
vided by statute; or (6) unwarranted by the facts to 
the extent that the facts are subject to trial de novo 
by the reviewing court. In making the foregoing de¬ 
terminations the court shall review the whole record 
or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of preju¬ 
dicial error. 

(2) Statutes Concerning Merits of Appellant’s Points. 

Immigration Act. of February 5, 1917, as amended, Sec. 

19(c), 54 Stat. 672, 8 U. S. C. A. 155: 

(c) In the case of any alien (other than one to whom 
subsection (d) is applicable) who is deportable under 
any law of the United States and who has proved good 
moral character for the preceding five years, the At¬ 
torney General may (1) permit such alien to depart the 
United States to any country of his choice at his own 
expense, in lieu of deportation, or (2) suspend depor¬ 
tation of such alien if not racially inadmissible or in- 
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eligible to naturalization in the United States if he 
finds that such deportation would result in serious eco¬ 
nomic detriment to a citizen or legally resident alien 
who is the spouse, parent, or minor child of such de¬ 
portable alien.* 

Selective Training and Service Act of 1940, as amended, 
Sec. 3(a), 54 Stat 885, 55 Stat. 845, 56 Stat. 1019, 60 Stat. 
181, 341, 50 U. S. C. A. Sec. 303 (App.): 

(a) Except as otherwise provided in this Act, every 
male citizen of the United States, and every other male 
person residing in the United States, who is between 
the ages of nineteen and forty-five, at the time fixed 
for his registration, or who attains the age of nineteen 
after having been required to register pursuant to sec¬ 
tion 2 of this Act, shall be liable for training and ser¬ 
vice in the land or naval forces of the United States: 
Provided , That any citizen or subject of a neutral coun¬ 
try shall be relieved from liability for training and 
service under this Act if, prior to his induction into 
the land or naval forces, he has made application to 
be relieved from such liability in the manner prescribed 
by and in accordance with rules and regulations pre¬ 
scribed by the President, but any person who makes 
such application shall thereafter be debarred from be¬ 
coming a citizen of the United States: # * * 

Selective Training and Service Act of 1940, as amended, 
Sec. 16(b), 54 Stat. 897, 59 Stat. 166, 60 Stat. 181, 342, 50 
U. S. C. A. Sec. 316 (App.): 

(b) The provisions of the third sentence of section 
3(a) of this Act shall become inoperative and cease to 
apply at 12 o ’clock post-meridian on July 1, 1947. All 
of the other provisions of this Act, except the provi¬ 
sions of sections 3(b), 3(c), 3(d), 8, and 16(b), and the 
fourth and fifth provisos of the second sentence of sec- 

* This section, has been further modified to permit suspension of deportation 
if the alien’s ineligibility for naturalization is solely by reason of his race, 
provided other requisites for suspension exist; and a new ground for suspen¬ 
sion, seven years’ residence or more, is introduced. Neither these nor other 
changes made by Public Law 863, 80th Congress, Chap. 783, 2nd Session, 
Approved July 1, 1948, appear relevant here. 
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tion 3(a), shall become inoperative and cease to apply 
at 12 o’clock post-meridian on March 31, 1947, or on 
snch earlier date as may be specified in a concurrent 
resolution of the two Houses of Congress for that pur¬ 
pose, except as to offenses committed prior to such 
date. 

Amendment of October 29, 1945, of Sec. 28(c) of Imjni- 
gration Act of May 26,1924, 59 Stat. 551, 8 U. S. C. A. 224: 

(c) The term 4 ‘ineligible to citizenship,” when used 
in reference to any individual, includes an individual 
who is debarred from becoming a citizen of the United 
States under section 303 or 306 of the Nationality Act 
of 1940, as amended (54 Stat. 1140,1141; U. S. C., title 
8, Secs. 703, 706), or section 3(a) of the Selective 
Training and Service Act of 1940, as amended (55 
Stat. 845; U. S. C., title 50, App. Supp. IH), section 
303(a), or under any law amendatory of, supple¬ 
mentary to, or in substitution for, any such sections; 
• • • 
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Filed Dec 6 - 1947 

Complaint 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

No. 4921-’47 

Peder Kristian Kristensen, also know as Peter Kristen 
Kristiansen, also known as Peter Christensen, 1025 
Newport Avenue, Detroit 15, Michigan, Plaintiff, 

v. 

The Hon. Tom Clark, Attorney General of the United 
States, Department of Justice, Washington, D. C., 

The Hon. Watson B. Miller, Commissioner of Immigration 
and Naturalization, United States Department of Jus¬ 
tice, Washington, D. C., 

and 

The Hons. Thomas G. Finucane, Robert M. Charles, Leigh 
L. Nettleton, Robert E. Ludwig, and Laurence P. 
Sherfy, as Members of the Board of Immigration Ap¬ 
peals, 939 “D” Street, N. W., Washington, D. C., 
Defendants. 

Complaint for Declaratory Judgment and Injunction 

Plaintiff alleges: 

1. This Court has jurisdiction of this action. Such juris¬ 
diction is founded upon the Immigration Act of February 
5, 1917, as amended, and particularly Section 25 thereof 
(8 U. S. C. A. 164), the Act of June 14, 1934, as amended, 
known as the Declaratory Judgment Act (28 U. S. C. A. 
400), and the Act of June 11, 1946, known as the Admin¬ 
istrative Procedure Act, and particularly Secs. 9(a) and 
10 thereof (5 U. S. C. A. 1008(a), 1009). 

2 2. At all times herein since June 14,1940, the Hon. 

Tom Clark, Attorney General, and his predecessors 
in office (hereinafter referred to as the Attorney General), 
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have had administrative control of the affairs of the Immi¬ 
gration and Naturalization Service, Department of Justice, 
and of the deportation proceedings against plaintiff set 
forth in this complaint. During all of said times the Hon. 
Watson B. Miller, Commissioner of Immigration and Natu¬ 
ralization, and his predecessors in office (hereinafter re¬ 
ferred to as the Commissioner), under the general direction 
of the Attorney General, have had supervision and direc¬ 
tion of the affairs of the Immigration and Naturalization 
Service, Department of Justice, and of said deportation 
proceedings. At all times herein the Hons. Thomas G. 
Finucane, Robert M. Charles, Leigh L. Nettleton, Robert E. 
Ludwig, and Laurence P. Sherfy, as members of the Board 
of Immigration Appeals, and their predecessors in office 
(hereinafter collectively referred to as the Board), have 
been duly authorized to exercise in behalf of the Attorney 
General all power possessed by him to suspend deportation 
of plaintiff. 

3. Plaintiff is a native and citizen of Denmark. Plaintiff 
lawfully entered the United States on or about August 17, 

1939, for a period of sixty days as a visitor to visit his rela¬ 
tives in the United States and to attend the Worlds Fair 
in New York. The outbreak of World War II prevented 
the return of plaintiff to Denmark and plaintiff, on or about 
October 2, 1939, and on or about April 3, 1940, applied for 
and subsequent to each application received from the Com¬ 
missioner or officials under his direction an extension of 
stay within the United States, each such extension having 
been for a period of six months. Plaintiff since his entry 

into the United States in August, 1939, continuously 
3 has remained in the United States. By virtue of the 

facts stated in this paragraph plaintiff necessarily 
had to earn a living in the United States, and prior to May, 

1940, he accepted employment therein. 

4. In May, 1940, deportation proceedings were commenced 
against plaintiff by the Commissioner or officials under his 
direction on the grounds that plaintiff had violated his visi¬ 
tor’s status in the United States upon seeking employment 
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therein and had thereby remained in the United States 
longer than permitted by law. A warrant of deportation to 
Denmark issued May 15,1941, against plaintiff, but plaintiff 
was not deported and said deportation proceedings were 
subsequently stayed for the duration of World War II. 

5. On or about October 12, 1944, plaintiff married Grace 
Marie Tierno, a native-born citizen of the United States, 
who is now his wife and is wholly dependent upon him for 
support. Plaintiff is regularly employed in the United 
States. 

6. On or about June 10,1946, said warrant of deportation 
was withdrawn and said deportation proceedings were or¬ 
dered reopened by the Board to allow plaintiff to submit an 
application for suspension of deportation under Section 
19(c) of the Immigration Act of February 5, 1917, as 
amended (8 U. S. C. A. 155(c)), and pursuant to the reopen¬ 
ing of said proceedings further hearings were had. On or 
about June 27, 1947, an order was entered by the Board 
denying plaintiff’s application for suspension of deporta¬ 
tion and requiring plaintiff to depart voluntarily from the 
United States in lieu of deportation. On September 11, 
1947, plaintiff duly requested the Attorney General to re¬ 
view said order of the Board. Said request was treated by 
the Board as a motion addressed to the Board for reconsid¬ 
eration of the merits of plaintiff’s case. On November 10, 

1947, the Board made an order denying said request 
4 and refusing to reconsider the decision of the Board 

of June 27,1947. Plaintiff is now under order of the 
defendants to depart voluntarily from the United States in 
lieu of deportation. 

7. In the course of said deportation proceedings, the 
Board has found to exist all facts necessary to authorize 
the suspension of deportation of plaintiff, including the 
facts that plaintiff has been a person of good moral char¬ 
acter for the past five years and that the deportation of 
plaintiff would cause an economic detriment to his United 
States citizen wife, except that the Board has not found 
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that plaintiff is eligible to naturalization in the United 
States. From the findings of fact, conclusions of law, or¬ 
ders and opinions in said proceedings made by the Board, 
Commissioner, and officials under their direction, it appears 
that the deportation of plaintiff would be suspended if the 
Board were of the opinion that plaintiff is eligible to natu¬ 
ralization in the United States. The Board has concluded 
that plaintiff is not eligible to naturalization in the United 
States and, solely and exclusively by virtue of this conclu¬ 
sion, plaintiff’s request for suspension of deportation lias 
been denied. 

8. Said conclusion that plaintiff is not eligible to natu¬ 
ralization in the United States is predicated solely and ex¬ 
clusively on the fact that plaintiff executed and filed with 
his Selective Service Board, Local Board #57, Detroit, 
Michigan, Form DSS 301, which form was entitled “Appli¬ 
cation by Alien for Belief from Military Service”, and was 
the form used by aliens in applying for such relief. The 
Board held that said execution and filing of said Form 
DSS 301 rendered plaintiff ineligible to naturalization in 
the United States by virtue of the Selective Training and 
Service Act of 1940, Section 3(a) (50 U. S. C. A. App. 
303(a)). 

9. Plaintiff on or about October 16,1940, duly reg- 
5 istered under the Selective Training and Service Act 
of 1940. On or about March 26, 1942, said Board 
#57, without request by plaintiff, sent him by mail said 
Form DSS 301. Plaintiff thereupon proceeded to said 
Board #57 and requested information from a member 
thereof regarding the effect of filing said Form DSS 301. 
Plaintiff on said occasion informed the member of said 
Board #57 that a warrant of deportation was then out¬ 
standing against plaintiff. Said member of said Board 
#57 thereupon informed and advised plaintiff that by vir¬ 
tue of said deportation warrant plaintiff would be deported 
whether or not he filed said Form DSS 301, that plaintiff 
was precluded from obtaining United States citizenship, 
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and that the filing of said Form DSS 301 would have no 
effect on the deportation proceedings against plaintiff. 
Plaintiff, relying and acting upon said advice and informa¬ 
tion, on or about March 30,1942, executed said Form DSS 
301 and filed said form with said Board #57. On or about 
April 30, 1942, said Board #57 informed plaintiff that he 
had been placed in Classification 1-A and ordered him to 
report for induction. Plaintiff duly reported for induction 
and was thereupon advised by the authorities in charge that 
he was released and should return home because he had filed 
said Form DSS 301. Plaintiff remained in Classification 
1-A from about April 30, 1942, until September 21, 1945, 
when he was placed in Classification 4-A. Plaintiff at no 
time objected to his classification of 1-A. On or about 
November 19, 1946, plaintiff, shortly after having been 
advised by counsel and knowing for the first time that said 
deportation proceedings might be affected by the filing of 
said Form DSS 301, filed an application with said Board 
#57 to withdraw said Form DSS 301. Plaintiff would not 
have filed said Form DSS 301 if plaintiff at the time of 
filing had known the true significance of such filing 
6 in relation to plaintiff’s eligibility to naturalization 
and said deportation proceedings. 

10. By reason of the facts set forth in this complaint, 
neither the Selective Training and Service Act of 1940, 
Section 3(a), nor any other provision of law renders plain¬ 
tiff ineligible to naturalization in the United States, and 
the defendants and the United States are estopped to assert 
a claim and to act upon the theory that plaintiff is ineligible 
to naturalization in the United States. 

11. Plaintiff has exhausted all administrative remedies 
available to him to obtain a determination that he is eligible 
to naturalization in the United States. Plaintiff is not now 
in custody. 

12. Unless the relief herein prayed for is granted plain¬ 
tiff, he will be compelled to depart from the United States 
by defendants and if he does not depart voluntarily will be 
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deported by defendants and thereby will be denied oppor¬ 
tunity of becoming a citizen of the United States, and will 
be deprived of his employment and means of livelihood, and 
may be forced to separate permanently from his wife, to 
the irreparable and permanent injury of plaintiff. 

Wherefore plaintiff prays: 

A. For a Declaratory Judgment declaring and adjudging 
that plaintiff is eligible to naturalization in the United 
States, and that the defendants should decide plaintiff^ 
application for suspension of deportation on the basis that 
plaintiff is eligible to naturalization in the United States. 

B. For an injunction enjoining and restraining the de¬ 
fendants and all persons acting under them from exercising 
their power, authority or discretion in respect of suspen¬ 
sion of deportation of plaintiff on the theory that plaintiff 
is not eligible to naturalization in the United Sates. 

December 6,1947. 

David W. Louisell 
Samuel Spencer 
Attorneys for Plaintiff 
1712 “H” Street, N.W. I 
Washington 6, D. C. 

Spencer & Louisell 

1712 “H” Street, N. W. 

Washington 6, D. C. 

Of Counsel. 

i 

i 
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12 Filed Mar 1 - 1948 

Motion to Dismiss 

Come now the defendants in the above entitled cause and 
by their attorney, the United States Attorney, move this 
Court to dismiss the above entitled cause. 

George Morris Fay 
United States Attorney 

Ross O’Donoghue 
Assistant United States 
Attorney 

• ••••••##• 

27 Filed May 26 1948 

[Defendants’] Supplemental Memorandum of Other Points 

and Authorities 

In addition to the reasons already given in the points and 
authorities in support of a motion to dismiss in this case 
is the fact that the complaint does not allege a cause of 
action upon the merits and even if all the facts alleged 
therein were proved plaintiff would not be entitled to the 
relief demanded. 

Plaintiff alleges, in brief, that he is otherwise eligible for 
citizenship, except for the fact that he filled out a certain 
form during the War in order to obtain exemption from the 
Draft as a national of a neutral country but that when he 
did so he was advised by a member of his Draft Board that 
“he would be deported whether or not he filed said Form 
DSS 301.” The form that was filed by plaintiff wfith 

28 his Draft Board on March 30, 1942, is provided for 
in the Selective Training and Service Act of 1940, 

Title 50, U. S. C. A. App., Section 303(a), as follows: 

“• • • Provided, That any citizen or subject of a neutral 
country shall be relieved from liability for training and 
service under this Act if, prior to his induction into the 
land or naval forces, he has made application to be relieved 
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from such liability in the manner prescribed by and in ac¬ 
cordance with rules and regulations prescribed by the Pres¬ 
ident, but any person who makes such application shall 
thereafter be debarred from becoming a citizen of the 
United States;...” i 

This language is conclusive and provides for no excep¬ 
tions. Surely the mere advice by a member of his Draft 
Board that bis deportation would not be affected by signing 
it does not constitute an excuse of which this Court can 
take cognizance. The undoubted fact is that p&intiff filed 
this form stating that he was a national of a neutral coun¬ 
try for the sole purpose of obtaining exemption from the 
Draft and in order to avoid service in the Armed Forces 
of this Country during a great war when the very life of the 
country was at stake. Not only was this clearly his pur¬ 
pose in doing so, since this was the sole object of such fotm, 
but he also enjoyed the advantages of the relief from serv¬ 
ice that was extended as a result of said Draft exemption. 
During the entire War, while others were making great 
sacrifices, he was required to make none; yet now demands 
citizenship in this Country that others have preserved. Dur¬ 
ing the entire War he made no effort to withdraw or cancel 
the form which protected him from service. Not until No¬ 
vember 19, 1946, more than a year after all hostilities had 
ceased, did he obtain advice of counsel regarding the true 
effect of his action and then seek to withdraw Form DSS 
301. 

29 In a similar case, In Re Martinez , decided by 
Judge Gourley of the District Court for the Western 
District of Pennsylvania, 73 F. Supp. 101, a petition for 
naturalization was denied. The facts there were much 
stronger than in the present case for there, in August, 1042, 
within two weeks after filing Form DSS 301, petitioner 
sought to withdraw it and filed an application for voluntary 
induction. He was then ordered to report for service but 
was found to be physically not qualified. In order to qualify 
physically he submitted to a major operation at his Own 


expense and was deferred until March 1, 1943. By the 
time of his recovery men over thirty-eight were no longer 
being inducted and so he was not accepted for service. The 
Court very pertinently said in that case, at page 108: 

i 

“In the consideration of a case of this nature, I believe 
the Court must take notice of the physchological [sic] phe¬ 
nomena which existed during the war as compared with the 
condition which now exists. Many aliens and individuals 
who now desire citizenship, during the war pleaded their 
alien status in bar to the performance of military duty and 
are now found most vehement in their protestations of loy¬ 
alty, and of their yearning to take up arms in defense of the 
country of their adoption. Fighting ceased approximately 
two years ago, and there is now no longer any danger at¬ 
tached to the tardy proffers of military assistance. When 
soldiers were needed, however, these fair-weather friends 
were to be found tying the hands of the local draft boards 
through pleading their alien status. It is known now, their 
war records as made up by their questionnaires and appli¬ 
cations made from time to time, work an injustice due to 
the fact that the claims made therein are inconsistent with 
their real mental attitude. Claim is made that in very con¬ 
siderable numbers of instances, more or less incompetent 
scriveners had been employed by the draft boards and that 
said employees did not properly instruct, advise or explain 
to registrants the meaning and provisions of various forms 
or questionnaires which were signed. The Selective Service 
Act, however, placed on the registrant the duty of acquaint¬ 
ing himself with all requirements under the Selective Serv¬ 
ice Act. When the registrant signed and swore to a ques¬ 
tionnaire or any other forms which he saw fit to re- 
30 quest, that document became his writing, and all re¬ 
sponsibility for what may be contained therein was 
assumed by him. 

“[10] It does not seem fair or reasonable to me at this 
late date than an individual should escape the consequences 
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of declarations against interest contained therein, by any 
resort to impeachment of what may have been set forth in 
a questionnaire or in a form which might have been exe¬ 
cuted. This petitioner was forty-four years of age, had 
lived in this country for approximately 30 years and should 
have had sufficient intelligence and knowledge to know or 
inform himself of his various responsibilities and obliga¬ 
tions under the law... 

In another case, relied on by the plaintiff here, In Re 
Johan August Josefsson, decided by the Attorney General 
on June 9,1947, the Attorney General overruled the decision 
of the Board of Immigration Appeals because, despite the 
sympathetic appeal of the case, the Attorney General felt 
he was bound by the strict provisions of the Selective Train¬ 
ing and Service Act of 1940. The petitioner there was a 
citizen of Finland and signed a Form DSS 301. However, 
when the War was in progress he appeared before the 
Board of Immigration Appeals and indicated his willing¬ 
ness to serve in the Armed Forces. When Finland became 
a co-belligerant with the United States on April 5, 1945, 
while the War was still in progress, his exemption was can¬ 
celled by his local Board and he was ordered to report for 
induction. He would have served except for the fact that 
he was rejected because of a physical defect. 

In another case similar to the present one, Benzian v. 
Draft Board No. 65 of Manhattan, New York, Civil No. 40- 
773 (not reported), Judge Conger decided on January 13, 
1948, that plaintiff was not entitled to have his Form DSS 
301 cancelled and that he be declared eligible for citizen¬ 
ship. The case was decided on a motion to dismiss. 
31 These are all of the pertinent cases that can be 
found. In every one the facts were more sympathetic 
than in the present one; yet in each case the court found 
that the plaintiff was bound by his actions in signing and 
filing Form DSS 301 and was not entitled to citizenship. 

In this case, where the plaintiff has reaped the benefits 
of his actions and has given no valid reason that would 
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excuse his action, he would not be entitled to relief on the 
basis of the facts alleged in his complaint, and, therefore, 
it is respectfully submitted that it should be dismissed. 

George Morris Fay 
United States Attorney 

Ross O’Donoghue 
Assistant United States Attorney 

47 Filed Jul 29 1948 

Order Dismissing Cause 

This case having come on to be heard upon defendant’s 
motion to dismiss, and the Court having considered the 
arguments presented orally by both parties as well as the 
memorandum of points and authorities filed herein, it is 
by the Court this 29th day of July, 1948, 

Ordered that the above-entitled cause be and the same is 
hereby dismissed. 

T. Alan Goldsborough 


Justice 
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counterstatement of the case 

I 

This is an appeal from an order of the District Court 
dismissing a complaint The questions before this Court, 
as in the District Court, are whether the Court had juris¬ 
diction to consider the complaint and whether the complaint 
states a cause of action upon which relief may be granted. 
For a determination of these questions the facts stated in 
the complaint may be taken to be true. 

Appellant alleges that he is a native and citizen of Den¬ 
mark. As such he entered the United States in August 


1939 on a visitor’s visa (Jt App. 3). He subsequently 
applied for and received two six-month extensions of the 
visa, but ultimately deportation proceedings were instituted 
and a warrant of deportation was issued on May 15, 1941 
(Jt App. 3-4). Because of the lack of transportation as a 
result of the war appellant was not then deported, and on 
June 10, 1946 the warrant of deportation was withdrawn 
to enable him to apply to the Board of Immigration Appeals 
for suspension of deportation under the provisions of Sec¬ 
tion 19(c) of the Immigration Act of February 5, 1917, as 
amended (8 U.S.C. § 155(c)). After a hearing, appellant 
was ordered on June 27, 1947 to depart voluntarily under 
provisions of Section 19(c) (1). Subsequent applications 
for review or rehearing were denied (Jt. App. 4). 

Appellant claims that the sole basis for the Board of 
Immigration Appeals’ determination was that he is in¬ 
eligible for naturalization under the provisions of Section 
3(a) of the Selective Training and Service Act of 1940 (50 
U.S.C. App. § 303(a) (App. Br. 30). Under the provisions 
of that section citizens of the United States and “every 
other male person residing in the United States” were re¬ 
quired to register for the draft. But “any citizen or subject 
of a neutral country” would be relieved from any obliga¬ 
tions for training and service on application. However, who¬ 
ever made such application should thereafter be debarred 
from becoming a citizen of the United States. 

Appellant made application for Relief from Military 
Service on March 30, 1942, and as a result of such applica¬ 
tion he was relieved from such duty (Jt. App. 5). He en¬ 
joyed the benefits of that exemption throughout the war and 
made no effort to withdraw the application until November 
19, 1946, well over a year after all hostilities had ceased 
(Jt App. 6). 

STATUTE INVOLVED 

The repeal of any statute shall not have the effect to 
release or extinguish any penalty, forfeiture, or liability 
incurred under such statute, unless the repealing Act shall 
so expressly provide, and such statute shall be treated as 
still remaining in force for the purpose of sustaining any 
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proper action or prosecution for the enforcement of such 
penalty, forfeiture, or liability. The expiration of a tem¬ 
porary statute shall not have the effect to release or ex¬ 
tinguish any penalty, forfeiture, or liability incurred un¬ 
der such statute, unless the temporary statute shall so ex¬ 
pressly provide, and such statute shall be treated as still 
remaining in force for the purpose of sustaining any proper 
action or prosecution for the enforcement of such penalty, 
forfeiture, or liability. R. S. § 13,16 Stat. 432, 58 Stat. 118, 
61 Stat. 633, 635, 1 U. S. C. $ 109. 

SUMMARY OP ARGUMENT 

The District Court properly dismissed the complaint 
because it was without jurisdiction to entertain the case. 
The only method of review of an order of deportation, which 
is sought here, is by habeas corpus. This has long been 
judicially established and has not been altered by the 
Declaratory Judgment Act of 1934 or the Administrative 
Procedure Act of 1946. Where means of review, such as by 
habeas corpus, existed, the Administrative Procedure Act 
merely restated the existing method of review. 

In any event, the complaint fails to state a cause of action 
on the merits, since appellant, having applied for exemp¬ 
tion under the provisions of the Selective Service Act as a 
subject of a neutral country, is forever debarred by the 
provisions of that Act from becoming an American citi¬ 
zen. This is true, whether or not he was required by law 
to register and serve. But in fact he would have been 
required so to register and to serve unless he sought ex¬ 
emption, since “every other male person residing in the 
United States” was so required. The disability attaching 
as a result of this Act continues despite the repeal of the 
Selective Service Act. Appellant is a member of a class 
which Congress has determined should be barred from citi¬ 
zenship for sound reasons. 

i 

ARGUMENT 

The Motion to Dismiss (Jt. App. 8) below was made on 
the grounds stated in a Memorandum of Points and Authori¬ 
ties attached to the Motion and in a Supplemental Memoran- 


! 
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dum (Jt App. 12). Those grounds were that the Court 
was without jurisdiction of such a complaint either under 
the Administrative Procedure Act or the Declaratory Judg¬ 
ment Act, upon both of which plaintiff relied. A further 
ground was that the complaint failed to state a cause of 
action upon which relief could be granted. But, it is, of 
course, immaterial here what grounds were relied on below, 
since this court may independently determine whether or 
not the complaint states a cause of action. In other words, 
the question is whether the court below properly dismissed 
the complaint, and not whether the grounds relied on were 
the proper ones. 

I. THE COURT IS WITHOUT JURISDICTION 

Plaintiff relies particularly on Section 25 of the Immi¬ 
gration Act of 1917 (8 U.S.C. 164), the Declaratory Judg¬ 
ment Act of 1934 (28 U.S.C. 400) and Sections 9(a) and 10 
of the Administrative Procedure Act of 1946 (5 U.S.C. 
1008(a), 1009) as basis for the jurisdiction of the District 
Court. (Jt. App. 2). 

A. The Immigration Ad Does Not Confer Jurisdiction 

The appropriate portions of the cited section of the Immi¬ 
gration Act provides merely that: 

“The District Courts of the United States are invested 
with full jurisdiction of all causes, civil and criminal, arising 
under any of the provisions of this chapter.’’ 

Manifestly this merely gives jurisdiction to the United 
States District Court where the Court otherwise has 
jurisdiction of the subject matter. This is the obvious 
intent of the Act itself for Section 19(c) thereof (8 U.S.C. 
§ 155 (c)) provides that in deportation cases “the decision 
of the Attorney General shall be final.” The Act makes no 
provision for judicial review of such decisions and the 
finality of administrative determinations has been often con¬ 
firmed by the courts from the earliest immigration cases. 
Nishimura Elsin v. United States, 142 U.S. 631, 660 (1892); 
Fong Yue Tink v. United States, 149 U.S. 698 (1893). 
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It has long been recognized that there is no right of direct 
review under the Immigration Act, and it has been re¬ 
peatedly held that the exclusive procedure for the judicial 
review of administrative determinations involving deporta¬ 
tion is by habeas corpus. Fafalios v. Doak, 60 App. D.C. 
245,50 F. 2d 640, cert, denied 264 U.S. 651 (1931), Poliszek v. 
Doak, 61 App. D.C. 64, 57 F. 2d 430 (1932); Kabadian v. 
Doak, 62 App. D.C. 114, 65 F. 2d 202 (1933); Impiriale v. 
Perkins, 62 App. D.C. 279, 66 F. 2d 805 (1933) cert, defied 
290 U.S. 690. As this Court said in the latter case: 

“But, since deportation proceedings are adminis¬ 
trative and the action of the Secretary of Labor is in¬ 
tended by 4he statutes to be final, there is no regulatory 
power in the courts to control the course of such pro¬ 
ceedings while pending in the Department. 

“The jurisdiction of the courts is contingent, and 
usually to he exercised by a writ of habeas corpus ex 
post facto of an order of deportation.’’ 62 App. D.C. 
at page 280. ] . 

B. The Declaratory Judgment Act does not confer Juris¬ 
diction 

The Declaratory Judgment Act of 1934 did not increase 
or extend the jurisdiction of the courts, Miles Laboratories 
v. F. T. C., 78 U.S. App. D.C. 326, 140 F. 2d 683 (1^44); 
Utah Fuel Co. v. National Bituminous Coal Commission, 69 
App. D.C. 333, 101 F. 2d 426 (1938). This court made this 
rule clear in Doehler Metal Furniture Company Inc . v. War¬ 
ren, 76 U.S. App. D.C. 60,129 F. 2d 43 (1942), saying: ! 

“As pointed out, the only jurisdiction the District 
Court has ever had over the actions of the Comptroller 
General is that of mandamus. • • • The giving of a 
declaratory judgment in this case would be in effect 
an unwarranted enlargement of the District Court’s 
jurisdiction over the Comptroller General and the Gen¬ 
eral Accounting Office. It is well enough to he attuned 
to the rise of new remedial concepts, but it is something 
else to increase jurisdiction beyond the other provi¬ 
sions of law by a clever use of remedies.” 
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By the same token, the Declaratory Judgment Act did 
not provide a new method of control and review by the 
Courts of deportation cases. That habeas corpus was still 
the exclusive remedy in such cases was recognized long after 
the enactment of the Declaratory Judgment Act, as, for 
example, in Bata Shoe Co., Inc. v. Perkins, (D.C., D.C. 1940) 
33 F. Supp. 508, 509 where Judge Morris said: 

“ • • • if the law is mistakenly applied in such 

proceedings; judicial relief can be had by the writ of 
habeas corpus.” 

C. The Administrative Procedure Act does not confer 

Jurisdiction 

As a third basis for jurisdiction, appellant invoked the 
Administrative Procedure Act and more specifically Sec¬ 
tions 9(a) and 10 thereof. 

L There is no authority to review in Section 9(a) of the 
Administrative Procedure Act 

Adverting first to Section 9(a) of the Act, 60 Stat. 242, 
5 U.S.C. §1008, surely this portion of the Act does not 
afford jurisdiction, for it merely states: 

“No sanction shall be imposed or substantive rule 
or order be issued except within the jurisdiction dele¬ 
gated to the agency and as authorized by law.” 

It cannot be seen how any official who has acted in this 
case has done anything in excess of his authority or beyond 
his jurisdiction. Under direction of the Attorney General 
the Commissioner of Immigration and Naturalization is by 
statute authorized to have charge of the administration 
of all laws relating to immigration of aliens into the United 
States. Section 23, Act of 1917, (8 U.S.C. § 162). The pro¬ 
visions of the Immigration Act of 1924 are in addition to 
and not in derogation of the earlier immigration laws. The 
provisions of the 1924 Act are therefore to be considered 
jointly with those of the Act of 1917 and are to be enforced 
as a part of the immigration laws, Sec. 25, Act of 1924 (8 
U.S.C. §223). Under these statutes, and under the rules 
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and regulations promulgated by the Attorney General pur¬ 
suant to these statutes, authority in deportation cases is 
vested initially in the Commissioner of Immigration and 
authority of review is vested in the Board of Immigration 
Appeals, (Regulations at 8 Code Fed. Reg. Part 80.) The 
Regulations at 8, Code Fed. Reg. 90.1 relate to the powers of 
the Commissioner and other specified officers, while 90.3 re¬ 
lates to the powers of the Board of Immigration Appeals, 
which includes authority to act for the Attorney General in 
deportation proceedings. There is nothing in the complaint 
to indicate that the deportation proceedings in the instant 
case have not at all times been within the lawful jurisdiction 
of the Commissioner or of the Board of Immigration Ap¬ 
peals. 

But even if it were assumed, though not alleged, that ap¬ 
pellees were without authority and acting in excess of their 
jurisdiction in holding appellant ineligible for citizenship, 
and if it were thus assumed that Section 9(a) of the Admin¬ 
istrative Procedure Act had been violated, nevertheless that 
Section does not provide for any judicial review of such 
administrative determination and accordingly does not 
confer jurisdiction on the District Court. 

2. Section 10 of the Administrative Procedure Act does not 
authorize review in this case 

Section 10 of the Act (5 U.S.C. § 1009) provides for judi¬ 
cial review under certain circumstances, 

“Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion • • • ” 

a. The deportation statute precludes judicial review 

At the outset, it is very clear that Congress did not intend 
to confer the right of review described in Section 10 in¬ 
discriminately upon any one aggrieved by any administra¬ 
tive agency action. Even assuming that Section 10 does 
create a new or additional right of judicial review, the 
opening sentence by its very terms withholds such right of 
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review where the statute administered by the agency pre¬ 
cludes judicial review. 1 

To preclude judicial review, it is not essential that the 
statute should state, in so many words, * 4 Judicial review 
is precluded.” Many statutes contain no reference, ex¬ 
press or implied, to judicial review. While it is not to be 
lightly assumed that the silence of the statute bars from 
the courts an otherwise justiciable issue, Stark v. Wickard, 
321 TJ.S. 288, 309 (1944), such statute may indicate on its 
face a purpose to limit or even preclude review. 

Thus, in American Federation of Labor v. National Labor 
Relations Board, 308 TJ.S. 401 (1940), it was held that a 
certification by the Board of a bargaining representative 
under Section 9(c) of the Wagner Act is not reviewahle by 
the courts under Section 10(f) of the Act, the latter provid¬ 
ing only for judicial review of a “final order.” 

Similarly, in Switchman y s Union of North America v. 
National Mediation Board, 330 TJ.S. 297 (1943), the Court 
held that there was no right of judicial review of the 
Board’s certification of bargaining representatives under 
Section 2(9) of the Railway Labor Act. The statute does 
not expressly provide that such certification is conclusive, 
hut the court construed the failure of the statute to provide 
for judicial review, in the light of the general pattern of the 


1 See Senate Document No. 248, 79th Congress, 2d Session, which 
contains the legislative history of the Administrative Procedure 
Act. In discussing provisions of the measure in Congress, Senator 
McCarran, co-sponsor of the legislation, made the following signifi¬ 
cant comment as reported at p. 311, regarding the opening language 
of Section 10: 

Mr. McCarran. “Mr. President, let me say, in answer to the 
able Senator that the thought uppermost in presenting this bill 
is that where an agency without authority or by caprice makes 
a decision, then it is subject to review. 

“But in answer to the first part of the Senator’s question— 
namely, where a review is precluded by law—we do not inter¬ 
fere with the statute, anywhere in this bill. Substantive law, 
law enacted by statute by the Congress of the United States, 
granting a review or denying a review is not interfered with by 
this bill. We are not setting ourselves up to abrogate acts of 
Congress (Italics added). 
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Act, as evincing a Congressional intent to make the adminis¬ 
trative action final 

Also for purpose of comparative analogy between the 
provisions of Section 19 of the Immigration Act of 1917 
(8 U.S.C. § 155), stating that the decision of the Attorney 
General shall be final, and the summary power granted un¬ 
der the Alien Enemy Act of 1798, which empowers the 
President, whenever there is a ‘‘declared war” between the 
United States and any foreign country, to provide for the 
removal of alien enemies from the United States, it is sig¬ 
nificant to observe that in the case of Ludecke v. Watkins , 
335 U.S. 160 (1948), the Supreme Court said, with reference 
to the Alien Enemy Act there solely involved: 

As Congress explicitly recognized in the recent Ad¬ 
ministrative Procedure Act, some statutes ‘preclude 
judicial review . 9 Act of June 11,1946, Sec. 10, 60 Stat. 
237, 243. Barring questions of interpretation and con¬ 
stitutionality, the Alien Enemy Act of 1798 is such a 
statute. Its terms, purpose, and construction leave no 
doubt. The language employed by the Fifth Congress 
could hardly be made clearer, or be rendered doubtful, 
by the incomplete and not always dependable accounts 
we have of debates in the early Congress. That such 
was the scope of the Act is established by controlling 
contemporaneous construction • • * We would so 

read the Act if it came before us without the im¬ 
pressive gloss of history.” 

Finally, the term “statute”, as used in the Administra¬ 
tive Procedure Act, in its different portions, may mean 
either a specific provision of statute or one embodied by 
judicial construction. Thus in Section 10(b) of the Act, 
the term “by law” was substituted for the words; “by 
statute ” as contained in the bill originally introduced, in 
order to insure that the statutory procedure would be ex¬ 
clusive not only where the statutes expressly so required in 
terms but where it was so construed as well (Senate Docu¬ 
ment No. 248, 79th Cong., 2d Sess. pp. 36-37, 212-213, 276). 
On the other hand, the term “statute”, as used in the in¬ 
troductory clause of Section 10 excluding judicial review 
where “statute” precludes such review, includes not only 
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cases where judicial review is expressly precluded but those 
in which the statute is so construed as well, as is clear from 
the deliberate omission of the word “expressly’’ from the 
bill as enacted (Sen. Doc. 248, supra, p. 160—The citation is 
to Section 10 of HJfc. 1203, as originally introduced, the text 
of which was identical with S. 7, Sen. Doc. 248, supra, P. 11), 
and which in terms excepted from the judicial review 
provisions cases in which the * 4 statutes expressly precluded” 
such review. 

Upon the whole of the foregoing there is sound basis for 
concluding that the immigration statute precludes judicial 
review, as that term is properly to be understood. The 
condusiveness of the administrative determination is not 
dependent on inference and it does not require a sweeping 
analysis of the entire statutory pattern to ascertain the 
legislative intent in this regard.. 

The Congressional intent to forbid judicial review is ex¬ 
pressed in terms which are specific, dear and unmistakable: 
“The dedsion of the Attorney General shall be final”, (Sec¬ 
tion 19, Immigration Act of 1917, 8 U. S. C. 155). In the 
face of so explicit an expression, it may seem superfluous to 
point to the unanimity with which the courts have thus far 
denied judicial review in deportation proceedings. (See 
cases cited on p. 5 supra). 

b. Section 10 of the Administrative Procedure Act is a 

restatement of existing law 

Even if the immigration statute did not preclude judicial 
review, an analysis of Section 10 indicates that, far from 
creating a new, or amplifying an existing, right or form of 
review, it merely restates in statutory language the present 
doctrines of judicial review. 

1. Subsection (a) 

Section 10 in substance, states who is entitled to judicial 
review, prescribes the form of review proceedings, defines 
what actions are reviewable, states the interim relief avail¬ 
able and defines the scope of review. Subsection (a), which 
defines the right of review, does not purport to create any 


new right of review. In commenting on this snbsection in 
the bill (S. 7) which later was enacted as the Administrative 
Procedure Act, the Attorney General stated, “This reflects 
existing law”. (Senate Document No. 248, 79th Congress, 
2d Session, p. 230). Under existing law, a person suffering 
legal wrong in deportation proceedings (that is, one who is 
unlawfully detained by the immigration authorities) is en¬ 
titled to relief only by way of habeas corpus. A person to 
whom subsection (a) is applicable is entitled to judicial 
review in the form prescribed by subsection (b). Thus, 
assuming that deportation proceedings are not within the 
exception to Section 10, and assuming that a person ordered 
deported is entitled to judicial review under subsection 

(a) , we must turn to subsection (b) to determine the appli¬ 
cable form of proceeding for judicial review. 

2. Subsection (b) 

i 

Analysis of subsection (b) reveals that it, too, is a re¬ 
statement of existing law and does not purport to create 
any new form or vehicle of judicial review.. As pointed Out 
in the Senate Judiciary Committee Print (Senate Docu¬ 
ment No. 248, supra, pp. 36-37) with respect to subsection 

(b) : * j 

“The first sentence states the general situation that 
methods of review are ‘of two kinds: (a) those con¬ 
tained in statutes and (b) those developed by the courts 
in the absence of legislation • • • The non-statutory 
remedies * * * are available • • • where the remedy 
provided by statute is not an adequate substitute or 
does not include the particular situation involved* ”, 

_ i 

In commenting on this subsection, the Attorney General 
stated (Senate Document No. 248, supra, p. 230): 

“Section 10(b): This subsection requires that where 
a specific statutory method is provided for reviewing 
a given type of case in the courts, that procedure shall 
be used. If there is no such procedure, or if the pro¬ 
cedure is inadequate (i.e., where under existing law a 
court would regard the special statutory procedure as 
inadequate and would grant another form of relief), 
then any applicable procedure, such as prohibitory or 
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mandatory injunction, declaratory judgment, or habeas 
corpus is available”. 

In short, where the statute administered by the agency 
prescribes a form of judicial review, that is the form to be 
employed. If the statute fails to provide the form of review 
or the statutory form is inadequate, then any person en¬ 
titled to judicial review is relegated to the applicable form 
of review heretofore developed by the courts, whether it 
be a common law writ or other traditional method of review. 
Subsection (b) by its terms, does not purport to create any 
new form of review, such as a “Petition for Review”. 
Where there is an applicable and adequate form of review, 
whether statutory or traditional, that is the form to be 
used. 

The deportation statute, as pointed out in Point I, supra, 
contains no provision for judicial review. Habeas corpus 
is the applicable and exclusive form of review in deporta¬ 
tion cases. (Supra p. 5) The fact that detention is a pre¬ 
requisite to the issuance of the writ does not render it the 
less adequate; the fact that the alien prefers a judicial 
determination without surrendering himself into custody 
does not warrant the courts to create a new or employ an¬ 
other form of review. (Fafolios v. DoaJc, supra). 

The scope of subsection (b) was clearly expressed by 
Congressman Francis E. Walter, Chairman of the Sub¬ 
committee of the Committee on the Judiciary which spon¬ 
sored this legislation, on the floor of the House on May 24, 
1946, shortly before the bill’s enactment (Senate Document 
No. 248, supra, p. 369): 

“The provisions summarize the situation as it is now 
generally understood. The section does not disturb 
special proceedings which Congress has provided, nor 
does it disturb the venue arrangements under existing 
law. It does , however , constitute a statutory adoption 
of traditional forms of action in cases where Congress 
had made no contrary provision for judicial review ”. 
(Italics supplied). 

Applied to deportation cases, this means simply that 
habeas corpus, which heretofore has been recognized only 
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by the courts as the traditional form of review, now has 
Congressional sanction as the appropriate remedy. 

3. Subsection (c) 

Subsection (c) sets forth what actions of administrative • 
agencies are reviewable by the courts, and states that “every 
final agency action for which there is no other adequate 
remedy in any court shall be subject to judicial review”. 
This language must be read in conjunction with the other 
parts of Section 10. When so read, it is clear that this sub¬ 
section defines and restricts the types of action subject to 
review, rather than creating any new right of review. The 
types of agency action so reviewable, of course, are review- 
able in the manner prescribed by subsection (b). 

Summing up Section 10 in its entirety, there can be no 
more appropriate comment than the statement of the At¬ 
torney General, placed in the Congressional Record on May 
25, 1946 by Congressman Sam Hobbs (Senate Document 
No. 248, supra, p. 415): 

“Section 10 as to judicial review does not, in my view 
make any real changes in existing law. This section in 
general declares the existing law concerning judicial 
review. It is an attempt to restate in exact statutory 
language the doctrine of judicial review as expounded 
in various statutes and as interpreted by the Supreme 
Court I know that some agencies are quite concerned 
about the phraseology used in Section 10 for fear that 
it will change the existing doctrine of judicial review 
which has been settled for the particular agency con¬ 
cerned. I feel sure that should this section be given 
the interpretation which is intended, namely, that it is 
merely a restatement of existing law, there should be 
no difficulty for any agency. We may in a sense look 

. at Section 10 as an attempt by Congress to place into 
statutory language existing methods of review”. 

This view of the Attorney General has been corroborated 
by the United States District Court for the District of Mas¬ 
sachusetts in Olin Industries, Inc. v. National Labor Rela¬ 
tions Board, D.C., D. Mass. 1947, 72 F. Supp. 225. There an 
injunction was sought against the N. L. R. B. and jurisdiction 
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was alleged under Section 10 of the Administrative Pro¬ 
cedure Act In dismissing the complaint, the court stated 
(at p. 228): 

“Both the terms of this section and its legislative 
history, make it dear that Section 10 is merely declara¬ 
tory of the existing law of judicial review and that it 
neither confers jurisdiction on this court above and 
beyond that which it already has, nor grants to ag¬ 
grieved parties any rights they did not have under the 
National Labor Relations Act”. 

In Searst Radio, Inc . v. Federal Communications Com¬ 
mission, United States District Court, District of Columbia, 
July 3,1947, 73 F. Supp. 308, (D. C., D. C. 1947); affirmed, i 
— U. S. App. D. C. —, 167 F. 2d 225), the court, Proctor, J., 
in granting the Government’s motion to dismiss the com¬ 
plaint for review of an order instituting a hearing, said 
that 


• * Here section 402(b) of the Communications 
Act affords the means of judicial review. 1 do not 
think the Administrative Procedure Act is untended to 
enlarge the methods or scope of such review, and in 
my opinion it would be stretching the Declaratory 
Judgment Act out of all reason to resort to its use as 
a means of meddling in the proceedings now pending 
before the Commission • • • ” (Italics supplied). 

The Administrative Procedure Act was referred to in an 
immigration case, U. S. ex rel Von Kleczowaki v. Watkins, 
(71 F. Supp. 429, S. D., N. Y. 1947), wherein the court 
stated (at p. 438): 

“Suffice it to say that Congress has not entrusted to 
the courts, in .the immigration laws, the power to weigh 
the merit or demerit of those who knock at our doors 
for admission, or of those who are found, by fair ad¬ 
ministrative proceedings, to be deportable. The soli¬ 
tary exception (8 U. S. C. A. 155(a)) only confirms the 
generality of the rule. The power so specifically with¬ 
held was not conferred by the general language of the 
Administrative Procedure Act, Public Law 404, 79th 
Congress, Section 10(c) 5 U. S. C. A. 1009(c) ” (Italics 
supplied). 
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In one of the first cases solely involving the applicability 
of Section 10 of the Administrative Procedure Act to review 
the deportation determinations, 2 the District Court in dis¬ 
missing plaintiff’s petition for review under that section 
stated that: 

“ Against the background of the deportation process, 
the source of the power and its political and interna¬ 
tional connotations, the petitioner’s status as a visitor 
on this nation’8 term, the unanimous refusal of the 
courts to allow direct review of deportation orders in 
the past, and the possible ill effects inherent in a con¬ 
trary course upon efficient handling of the immigration 
laws and judicial administration of crowded dockets, 
the court feels that to impute Congressional intent to 
allow the petition in the instant case would be an un¬ 
called for interference with the administrative process. 
Since 8 U. S. C. 155 limits judicial review of deporta¬ 
tion orders, Section 10 of the Administrative Procedure 
Act is, by its terms inapplicable. Accordingly peti¬ 
tioner’s bill of review is dismissed”. 

In reversing the District Court on February 16,1948 the 
Third Circuit Court of Appeals took the view that under the 
Administrative Procedure Act plaintiff Trinler was en¬ 
titled to have judicial review as one adversely affected by 
the deportation order after its promulgation but before he 
had been taken into custody. But Circuit Judge O’Connell 
dissented, stating (p. 462) that: 

i 

“In the absence of Congressional history indicating 
an intent to broaden the scope of judicial review so as 
to include proceedings inherently political such as 
those here involved, Fong Yue Ting v. United States f 
1893, 149 U. S. 698,13 S. Ct. 1016, 37 L. Ed. 905,1 am 
of the opinion that the finality clause of the Immigra¬ 
tion Act of 1917 is within the excepting clause with 
which Section 10 of the Administrative Procedure Act 
opens. As recently as February 9, 1948, the Supreme 

2 Trinler v. Carusi , 72 Fed. Supp. 193, reversed in Trinler v. 
Carusi, Third Circuit, February 16, 1948, 166 F. 2d 457 and later 
declared abated by decision of the same Court, on July 8. 1948. 163 
F. 2d 1014, which vacated its judgment of February 16,1948, and the 
judgment of the court below, and remanded the cause to the District 
Court with order to dismiss the cause as abated. 
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Court has said: ‘This Court long has held that statutes 
which employ broad terms to confer power of judicial 
review are not always to be read literally. Where 
Congress has authorized review of “any order’’ or used 
other equally inclusive terms, courts have declined the 
opportunity to magnify their jurisdiction, by self-deny¬ 
ing constructions which do not subject to judicial con¬ 
trol orders which, from their nature, from the context 
of the Act, or from the relation of judicial power to 
the subject-matter, are inappropriate for review.’ 
Chicago and Southern Air Lines, Inc. v. Waterman 
S. S. Corp., 1948, 68 S. Ct. 431, 433. I believe that the 
instant case calls for application of that principle. 
(International Union v. Bradley, D. C. 75 F. Supp. 
394). 

“In Sunai v. Large, 1947, 332 U. S. 174, at 177, 67 
S. Ct. 1588, at 1590, footnote 3, the Supreme Court 
recently said, ‘We therefore lay to one side cases such 
as Bridges v. Wixon, 326 U. S. 135, 65 S. Ct. 1443, 89 
L. Ed. 2193; • • • where the order of the agency 
under which petitioner was detained was not subject 
to judicial review’. (Cases denying forms of relief 
other than habeas corpus include: In re Ban, W. D., 
N. Y., 1927,21F. 2d 1009, petition for writ of certiorari; 
Faf alios v. Doak, 60 App. D. C. 215, 50 F. 2d 640; bill 
in equity to cancel deportation order, certiorari denied 
1931, 284 U. S. 651, 52 S. Ct. 31, 76 L. Ed. 552; Darabi 
v. Northrup, 6 Cir., 1931, 54 F. 2d 70; bill in equity for 
declaratory judgment; Poliszek v. Doak, 1932, 61 App. 

D. C. 64, 57 F. 2d 430; petition for writ of prohibition; 
Kabadian v. Doak, 1933, 62 App. D. C. 114, 65 F. 2d 
202, petition for writ of prohibition, certiorari denied 
290 U. S. 661, 54 S. Ct. 76, 78 L. Ed. 572; Impiriale v. 
Perkins , 1933, 62 App. D. C. 279, 66 F. 2d 805; petition 
to compel return of evidence, certiorari denied 290 
U. S. 690,54 S. Ct. 126, 78 L. Ed. 594; Rash v. Zurbrick , 

E. D., Mich., 1934, 6 F. Supp. 390; bill in equity for in¬ 
junction, affirmed on another ground, 6 Cir., 1935, 75 

F. 2d 934; and Bata Shoe Co. v. Perkins, D. C., D. C. 
1940, 33 F. Supp. 508; bill in equity for injunction. 
See also Lai To Hong v. Ebey, 7 Cir., 1928, 25 F. 2d 
714, 716; Daskaloff v. Zurbrick , 6 Cir., 1939, 103 F. 2d 
579, 581; and Kessler v. Strecker, 1939, 307 U. S. 22, 
34, 59 S. C. 394, 83 L. Ed. 1082.) From the foregoing, 
it seems reasonable to me to infer that habeas corpus 
proceedings heretofore have not been considered ‘judi- 
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cial review ’. This analysis is strengthened by Ex parte 
Tom Tong, 1883, 108 U. S. 556, 559, 560, 2 S. Ct. 871, 
872, 27 L. Ed. 826 in which it was stated that ‘The 
prosecution against him (petitioner for writ of habeas' 
corpus) is a criminal prosecution, but the writ of habeas 
corpus which he has obtained is not a proceeding in 
that prosecution. On the contrary, it is a new suit 
brought by him to enforce a civil right which he clainiis 
• • •’. Consequently, I am impelled to the conclusion 
that the statutory mandate according finality to the 
decisions of the Attorney General remains unimpaired. 

“Moreover, since judicial review under the Ad¬ 
ministrative Procedure Act permits at least an inquiry 
into whether the decision is supported by ‘substantial 
evidence ’, I find some difpculty in reconciling such in¬ 
quiry with the finality mandate of Section 19 of the 
Immigration Act of 1917. 

“Accordingly, I think the judgment of the lower 
court should be affirmed”. 

Had the Circuit Court’s decision of February 16, 1948 
not been later vacated by the same Court, and the cause 
abated, thus in effect eliminating the Tririler case from the 
docket as a precedent, it would, of course, support the view 
that Section 10 of the Administrative Procedure Act is 
applicable as a basis for review of deportation orders. The 
majority and dissenting opinions in that case, of course, 
have been studied in relation to other court cases arising 
from deportation proceedings, as in the case of Lee Tack 
v. Clark, et al. (U. S. District Court, Southern District, 
New York, Civ. 46-279). In that case Judge Clancy, on 
June 30, 1948, in denying plaintiff’s motion for an injunc¬ 
tion and granting defendant’s motion to dismiss the com¬ 
plaint, said, in the part here pertinent: 

“The Plaintiff assumes to proceed under the Ad¬ 
ministrative Procedure Act, 5 IJ. S. C. A. 1001, et seq. 
Despite the split decision in Trinler v. Carusi, 166 Fed. 
2d 157, we still do not believe that that statute applies 
to deportation proceedings. The reasons given in the 
dissenting opinion are sufficient to support our judg¬ 
ment”. (Italics added.) 

However, Judge Clancy’s opinion in the foregoing case 
was contra to that of Judge Ryan of the same District, 
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in the case of Cammarata v. Miller, decided earlier on April 
20,1948, (D. C., S. D., N. Y.) 79 Fed. Snpp. 643, which con¬ 
cluded that the Administrative Procedure Act created a new 
remedy described as a bill of review, to question determina¬ 
tions in deportation proceedings. The Cammarata case did 
not form the basis for appeal because administrative action 
precluded the necessity of a formal order from which appeal 
could be taken. 

Also Judge Coxe, U. S. D. C. Southern District of New 
York, on October 18, 1948, dismissed petitions in the cases 
of Cosimo AzzoUini v. Watkins, Civ. 47-420; Sergio Ab- 
batista v. Watkins , Civ. 47-50, in which plaintiffs asked 
that proceedings instituted for their deportation, and which 
resulted in orders for deportation, be reviewed under Sec¬ 
tion 10, and that pending such review the proceedings be 
stayed. The court stated: 

In my opinion the Administrative Procedure Act has 
no application to such proceedings. But, assuming that 
it has, the petitions fail to allege facts showing that 
petitioners are “suffering legal wrong” because of such 
proceedings • • *. 

* 

It is submitted that the Circuit Court’s first holding in 
the TritUer case, now abated, and the decision in the Cam¬ 
marata case, are incorrect and urge that the dissent in the 
Trinler case and the decision of Judge Clancy in the Lee 
Tack case represent the proper view. Also, as was stated 
in United States ex rel Von Kloczkowski v. Watkins, 71 F. 
Supp. 429 (D. C., S. D., N. Y., 1947), Congress not having pre¬ 
viously entrusted to the courts in the immigration laws, the 
power to weigh the merit or demerit of those who knock at 
oar doors for admission, or of those who are found by fair 
administrative proceedings to be deportable, it is believed 
that the power so specifically withheld was not conferred by 
the general language of the Administrative Procedure Act. 

Upon the foregoing it is believed that the express lan¬ 
guage of 8 U. S. C. 155(a) that in deportation cases “the 
decision of the Attorney General shall be final” and that 
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aliens of prescribed classes “shall, upon the warrant of 
the Attorney General be taken into custody and deported” 
remains the explicit and emphatic directive of Congress. 
In the absence of express language in the Administrative 
Procedure Act modifying that authority, and limitation 
thereof by judicial interpretation of 5 U. S. C. 1009, a statute 
of general application, would seem to make that section 
operate as an implied repealer of the express provisions of 
8 U. S. C. 155(a). Repeal by implication may not be in¬ 
ferred in the absence of compelling evidence that Congress 
so intended. 8 i 

Finally, there is nothing in the Administrative Procedure 
Act nor the legislative history thereof that would indicate 
a definite intention of Congress to repeal the express provi¬ 
sions of 8 U. S. C. 155(a) or provide any new judicial review 
remedy for deportation proceedings. On the contrary, the 
background of that Act indicates that Congress was think¬ 
ing of legislation directed generally toward administrative 
actions in those agencies of Government concerned with 
determining rights of parties other than aliens whose ad¬ 
mission to the United States, or exclusion or expulsion there¬ 
from, involve an exercise of sovereignty and are inherently 
international and political in nature. As was the view 
of the Attorney General in his statement regarding 5 U. S. 
C. 1009 (set forth at page 13 hereof) that section does not 
make any real change in existing law, but in general de¬ 
clares the existing law concerning judicial review; it is an 
attempt by Congress to put in statutory language existing 
methods of review; and in the absence of any special stat¬ 
utory review proceedings, other forms of action, as hereto¬ 
fore found by the courts to be appropriate in particular 
situations, will be used. Thus, habeas corpus proceedings 
should be used to obtain review of exclusion and deporta¬ 
tion orders. \ 

■ 

8 U. S. Alkali Ass’n v. United States , 325 U. S. 196, 209 (1945); 
United States v. Borden Corn., 308 U. S. 188. 198. United Stntes v. 
Jackson , 302 U. S. 628, 631 (1938); General Motors Carp. v. United 
States, 286 U. S. 49, 61-62, 1932. ; 
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n—COMPLAINT PROPERLY DISMISSED ON MERITS 

A. The Complaint fails to state a Cause of Action on the 

Merits 

But even if it could be considered that the District Court 
had jurisdiction of such an action, the complaint fails to 
state a cause of action on the merits. The complaint con¬ 
cedes that appellant is in the category defined in Section 
3(a) Selective Training and Service Act of 1940 as amended 
(50 U. S. C. App. §303(a)) which provides: 

“• * * That any citizen or subject of a neutral 
country shall be relieved from liability for training and 
service under this Act, if prior to his induction into the 
land or naval forces, he has made application to be 
relieved from such liability in the manner prescribed 
by and in accordance with rules and regulations pre¬ 
scribed by the President, but any person who makes 
such application shall thereafter be debarred from be¬ 
coming a citizen of the United States”. 

There is no question but that the appellant made such 
an application shortly after the United States became in¬ 
volved in the War, that he was accordingly not required to 
serve in the armed forces and that the application for relief 
was not withdrawn until long after the cessation of hostili¬ 
ties (Jt App. 5-6). But appellant contends that he was 
not a “person residing in the United States” and con¬ 
sequently was not required to register or to serve in the 
armed forces (Br. 10). Appellant has cited in his brief 
a large number of cases showing that in other acts and for 
other purposes, residence has particular connotations, mean¬ 
ing sometimes “domicile”, “permanent residence”, “legal 
residence”, or “having declared his intention of becoming 
a citizen”. 

But the question here is, of course, what meaning Con¬ 
gress intended the phrase “person residing in the United 
States” to have in this legislation. This question has been 
thoroughly canvassed in the recent case of Bemian v. God¬ 
win (C. C. A. 2d, June 30,1948) 168 F. 2d 592, with regard 
to its application to temporary business visitors. Since 
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there is no relevant distinction between a temporary visitor 
for business or pleasure, that case may be considered pre¬ 
cisely in point. The opinion in that case considers the 
history of the Selective Service and Training Act, pointing 
out that as originally passed in September 1940, it merely 
required the registration of ‘‘ every male alien residing in 
the United States” (p. 954). 

Thereafter, the opinion relates the administrative inter- j 
pretation: 

i 

“On October 11,1940 the Attorney General delivered 
an opinion (39 Op. Atty. Gen. 504) in which he inter-; 
preted the phrase ‘every male alien residing in the ; 
United States’, as then found in Section 2; he inter¬ 
preted it to mean that ‘temporary alien visitors for 
business or pleasure’ were among those subject to 
registration, and that the Act was intended to apply to 
every alien ‘who lives or has a place of residence or 
abode in the United States, temporary or otherwise, 
for whatever purposes taken or established’. There 
seems to be no doubt that, under the Attorney General’s 
interpretation of the Act of 1940, appellant was subject 
to registration. At that time, however, he was not 
liable for training and service, as he was not a male 
alien residing in the United States who had declared 
his intention of becoming a citizen. 

“On December 20, 1941, shortly after war was de¬ 
clared, Congress amended Sec. 2 to make ‘every other 
male person (other than a citizen) residing in the 
United States’ subject to registration, and amended 
Sec. 3(a) to make ‘every other male person residing 
in the United States’ liable for military service. It! 
provided, however, that any citizen of a neutral nation 
could be relieved of such liability by making proper 
application in accordance with regulations prescribed 
by the President, but that any person who made such 
application should thereafter be barred from becoming 
a citizen. It also provided, in Sec. 5(a), 50 U. S. C. A. 
Appendix, Sec. 305 (a), that the President could specify 
other categories of aliens who would be exempt. As 
a result of the authority delegated to him by the Presi¬ 
dent, the Director of Selective Service promulgated 
Regulation 611.13, defining non-declarant aliens who 
are not residing in the United States, and Regulation 
611.21, providing for determination of non-residence 


22 


upon filing application within three months after date 
of entry or after becoming liable for service. On June 
27,1945, this latter regulation 611.21-1. permitting ap¬ 
plication for a determination to be filed after three 
months. 

“It appears from the use of the phrase ‘every other 
male person residing in the United States’, in both Sec. 
2 and 3(a) of the amended Act, that Congress intended 
that everyone who was liable for registration should 
also be liable for service, unless he came within the 
categories specifically exempted by the Act. Congres¬ 
sional re-enactment of substantially the same phrase 
concerning residence in Sec. 2, after it had been inter¬ 
preted by the Attorney General, indicates Congres¬ 
sional approval of that interpretation. It would follow, 
then, that since appellant was subject to registration 
under the Attorney General’s interpretation, Congress 
intended him to be subject to registration under the 
amended Act. And if he was subject to registration 
he was also liable for service, unless (1) he applied for 
exemption as a neutral under Sec. 3(a) or (2) came 
within the category of an alien non-resident as deter¬ 
mined by the Director of Selective Service by Regula¬ 
tion 611.13, promulgated under the authority of Sec. 
5(a) of the Act.” 

Thus, it has been authoritatively determined that the ap¬ 
pellant here is in the category of those who were required 
to register and serve in accordance with the provisions of 
the Act unless application was made for exemption. For 
purposes of this Act, it is therefore dear that appellant 
was a “person residing in the United States.” 

Furthermore, it is not necessary that the appellant have 
been a resident for the provisions of the Act to have taken 
effect as far as the attachment of disabilities is concerned. 
The act provides for exemption from service of subjects of 
neutral countries who made proper application for relief. 
Appellant was a subject of a neutral nation and made such 
application. (Jt App. 6). He now contends that he was 
not required to do so and suggests that the Draft Officials 
were without power or authority to compel him to register 
and to serve. But apparently, at the time, he either be¬ 
lieved that he could be compelled to serve unless he applied 
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for relief or in any event was unwilling to run the risk of 
being impressed into service. He certainly made no effort 
to have an administrative determination made of his duty 
to serve as he might have done under the machinery pro¬ 
vided by the Act and under the regulations implementing 
the Act. (50 U. S. C. App. §310). Not having ex¬ 
hausted his administrative remedies, he may not assert 
what determination should have been made. 

The Act merely provides that: 

“• • • any person who makes such application shall 
thereafter be debarred from becoming a citizen of the 
United State8 ,, . (Italics supplied). 


Thus, there is no limitation of “residence” or otherwise 
in this provision, but “any person” is debarred from 
citizenship who has made such an application. The mere 
fact that he may not have been required to register or serve 
is of no avail when in fact he did apply for relief. That 
one may not have been required to act is of no consequence 
when disabilities attach if action is actually taken. 


B. The Penalties Contained in the Selective 
Service Act Continue in Effect 


Training and 


Appellant urges, however, that Section 3(a) of the Act 
became inoperative on March 31, 1947 by virtue of Section 
16(b) of the Act, 50 U. S. C. App. § 316 which rendered it 
inoperative on that date. Appellant concludes, therefore, 
that the provision that he is forever debarred from citizen¬ 
ship is no longer applicable to him. 

This issue was raised in the case of Benzian v. Godwin, 
supra, but the Court of Appeals for the Second Circuit gave 
the contention short shrift saying (168 F. 2d 956-7): 

“We concur with the district court’s holding that 
the disability placed upon appellant by signing Form 
301 outlived the repeal of the Act. When Congress in 
1945 amended Sec. 224(c) of the Immigration Act, to 
refer to those debarred from becoming a citizen under 
50 U. S. C. A. appendix, Sec. 303(a), it made clear its 
intent in this matter.” 
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The amendment referred to by the Court is as follows: 

“(c) The term ‘ineligible to citizenship’, when used 
in reference to any individual, includes an individual 
who is debarred from becoming a citizen of the United 
States under sections 703 and 706 of this title, or sec¬ 
tion 303(a) of appendix to Title 50, or under any 
law amendatory of, supplementary to, or in substitu¬ 
tion for, any such sections.” 

Furthermore, 1 U. S. C. § 109 is a general interpretation 
statute which answers appellant’s contention that the lia¬ 
bility no longer exists. That section provides: 

“The repeal of any statute shall not have the effect 
to release or extinguish any penalty, forfeiture or 
liability incurred under such statute, unless the repeal¬ 
ing Act shall so expressly provide, and such statute 
shall be treated as still remaining in force for the pur¬ 
pose of sustaining any proper action or prosecution 
for the enforcement of such penalty, forfeiture or lia¬ 
bility.” (This act was originally enacted Feb. 25, 
1871, C. 71, Sec. 4, 16 Stat. 432. It was incorporated 
in the Revised Statutes as Sec. 13, and was amended 
by Act of March 22, 1944, Ch. 123, to provide for the 
same interpretation of provisions in temporary acts 
upon their expiration.) 

The Supreme Court said of this provision in Hertz v. 
Woodman, 218 U.S. 205,217: 

“ • * # This provision has been upheld by this 

court as a rule of construction applicable, when not 
otherwise provided, as a general saving clause, to be 
read and construed as a part of all subsequent repealing 
statutes, in order to give effect to the will and in¬ 
tent of Congress. United States v. Reisinger, 128 U.S. 
398, 32 L. ed. 480, 9 Sup. Ct. Rep. 99; Great Northern 
R. Co. v. United States, 208 U.S. 452, 52 L. ed. 567, 
28 Sup. Ct. Rep. 313. • • • This section is not 
alone applicable to penalties and forfeitures under 
penal statutes. It extends as well to liabilities # • 

Debarment from becoming an American citizen is mani¬ 
festly a “penalty, forfeiture or liability” within the mean¬ 
ing of this interpretation Act. 
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Appellant cites two cases as supporting his proposition 
that “the unqualified termination of a statutory provision 
without a saving clause has the effect of blotting it out as 
if it had never existed/ ’ Neither of these cases so states. 
Furthermore, in United States v. Tynen 11 Wall (U.S.) 88 
(1871), the offense was committed, the case tried and, in¬ 
deed, argument had in the Supreme Court, before the en¬ 
actment of the above-quoted interpretation Act. 

Ewell v. Daggs, 108 U. S. 143 (1883) involved a Texas 
statute, so that the interpretation statute of the United 
States was not applicable. It simply held that the repeal 
of a statute which made usury a defense rendered that de¬ 
fense in the future unavailable even where the transaction 
occurred before the repeal of the statute. 

C. Plaintiff is a member of a class which Congress has 
determined should not be admitted to citizenship 

Plaintiff contends that the language of the Act should 
not be taken literally, but the language is definite and pro¬ 
vides for no exceptions. Surely the mere advice by a mem¬ 
ber of his Draft Board that his deportation would not be 
affected by signing a request for deferment, Form DSS 301, 
does not constitute an excuse of which this Court can take 
cognizance. The undoubted fact is that plaintiff filed this 
form stating that he was a national of a neutral country for 
the sole purpose of obtaining exemption from the Draft 
and in order to avoid service in the Armed Forces of this 
country during a great war when the very life of the 
country was at stake and while his own country was under 
the heel of the Nazis. Not only was this clearly his purpose 
in doing so, since this was the sole object of such form, 
but he also enjoyed the advantages of the exemption from 
service that was extended as a result of his application. 
During the entire War, while others were making great 
sacrifices, in thousands of cases the supreme sacrifice, he 
was required to make none; yet now demands citizenship 
in this country that others have preserved. During the 
entire War he made no effort to withdraw or cancel the 
application which protected him from service. Not until 
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November 19, 1946, more than a year after all hostilities 
had ceased, did he obtain advice of counsel regarding the 
true effect of his action and then seek to withdraw Form 
DSS 301. 

In a similar case, In re Martinez, decided by Judge 
Gourley of the District Court for the Western District of 
Pennsylvania, 73 F. Supp. 101, a petition for naturalization 
was denied. The facts there were much stronger than in 
the present case; for there, in August, 1942, within two 
weeks after filing Form DSS 301, petitioner sought to with¬ 
draw it and filed an application for voluntary induction. 
He was then ordered to report for service but was found to 
be physically not qualified. In order to qualify physically 
he submitted to a major operation at his own expense and 
was deferred until March 1, 1943. By the time of his re¬ 
covery men over thirty-eight were no longer being inducted 
and so he was not accepted for service. The Court very 
pertinently said in that case, at page 108: 

“In the consideration of a case of this nature, I 
believe the Court must take notice of the psychological 
phenomena which existed during the war as compared 
with the condition which now exists. Many aliens and 
individuals who now desire citizenship, during the war 
pleaded their alien status in bar to the performance of 
military duty and are now found most vehement in 
their protestations of loyalty, and of their yearning 
to take up arms in defense of the country of their 
adoption. Fighting ceased approximately two years 
ago, and there is now no longer any danger attached to 
the tardy proffers of military assistance. When soldiers 
were needed, however, these fair-weather friends were 
to be found tying the hands of the local draft boards 
through pleading their alien status. It is known now, 
their war records as made up by their questionnaires 
and applications made from time to time, work an in¬ 
justice due to the fact that the claims made therein 
are inconsistent with their real mental attitude. Claim 
is made that in very considerable numbers of instances, 
more or less incompetent scriveners had been employed 
by the draft boards and that said employees did not 
properly instruct, advise or explain to registrants the 
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meaning and provisions of various forms or question¬ 
naires which were signed. The Selective Service Act, 
however, placed on the registrant the duty of acquaint** 
ing himself with all requirements under the Selective 
Service Act. When the registrant signed and swore 
to a questionnaire or any other forms which he saw fit 
to request, that document became his writing, and all 
responsibility for what may be contained therein was 
assumed by him. i 

“It does not seem fair or reasonable to me at this 
late date that an individual should escape the conse¬ 
quences of declarations against interest contained 
therein, by any resort to impeachment of what may 
have been set forth in a questionnaire or in a form 
which might have been executed. This petitioner was 
forty-four years of age, had lived in this country for 
approximately 30 years and should have had sufficient 
intelligence and knowledge to know or inform himself 
of his various responsibilities and obligations under 
the law. * # * ” 

Congress, of course, had an absolute right to impose such 
a test of devotion to this country upon those who would 
seek citizenship here. In determining who should be granted 
the sacred right of citizenship, what could be more fitting 
than that those who stood idly by enjoying our hospitality 
while we were engaged in a life and death struggle should be 
forever excluded from American citizenship. 

CONCLUSION 

Appellant has no right to maintain this suit and the 
District Court was without jurisdiction to entertain it The 
sole method of judicially reviewing an order of deportation 
is by habeas corpus, and the jurisdiction of the courts to 
review such orders has not been changed by the Adminis¬ 
trative Procedure Act or by the Declaratory Judgment Act. 

The appellant having availed himself during the war of an 
exemption from military service which was granted under 
the express provision that a person so claiming would be 
forever barred from citizenship may not now claim that it 
was of no effect as to him because he was not required to 
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serve. But, in fact, he was required to register and to serve, 
when he claimed exemption. He did claim exemption and 
was so forever barred, which disbarment continues in effect. 

■ v •* ; * . • 

Wherefore, It is respectfully submitted that the judg¬ 
ment of the District Court dismissing the complaint should 

be sustained. 

. .*«*#►', .*•%.. . 
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I 

BRIEF FOR ASSOCIATION OF IMMIGRATION AND 
NATIONALITY LAWYERS, AMICUS CURIAE 


Introduction 

The Association of Immigration and Nationality Lawyers 
is a national association of lawyers admitted to practice 
before the Immigration Service and the Board of Immigra¬ 
tion Appeals. Some of its members are former officials of 
the Immigration Service and the Board of Immigration 
Appeals. 

The Association is interested in advancing the science of 
the administration of law pertaining to immigration, nation¬ 
ality and naturalization. 
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We submit this brief as amicus curiae because of our 
interest in the issues involved in the instant case. 

Statement 

Appellant, a native of Denmark, entered the United 
States as a temporary visitor in 1939. In 1941 he was 
ordered deported on the ground that he overstayed his 
visit. On March 30, 1942, on the advice of his draft board 
that he was ineligible to citizenship and would be deported 
in any event, appellant claimed exemption from the draft as 
a “neutral’* alien. Thereafter appellant married an Amer¬ 
ican citizen. His deportation proceeding was reopened, the 
deportation order was withdrawn and he was granted vol¬ 
untary departure. The sole basis for denying more com¬ 
plete relief in the form of suspension of deportation was 
because of the legal conclusion of the appellees that ap¬ 
pellant was ineligible to citizenship by reason of his claim 
of exemption as a neutral alien. The alien was not detained 
at the time of institution of suit and is not presently de¬ 
tained. He lives in Michigan. 

Argument 

On the merits, we believe that the motion to dismiss should 
not have been granted. Denmark was invaded by the Ger¬ 
mans on April 9,1940. United States Military Government 
Law No. 3 (for Germany) approved and enacted on Novem¬ 
ber 15, 1944, includes Denmark in a list of “nations which 
are signatories of the United Nations Declaration dated 
January 1, 1942, and nations associated with them in this 
war.” 

On March 30, 1942 when appellant filed D.S.S. 301 claim¬ 
ing exemption as a citizen of Denmark, he was not a citizen 
of a neutral country. Since the penalty of ineligibility to 
citizenship was visited under the Selective Service Act of 
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1940 (50 U.S.C.A. 303) only upon neutral aliens, the appel¬ 
lant was not subjected to the said penalty. Petition of 
Ajlouny, 77 F. Supp. 327 (1948). I 

We therefore turn to the more controversial question 
herein, as to whether the court below had jurisdiction to 
adjudicate the merits of the instant case. 

Point I 

i 

Jurisdiction Exists under the Declaratory Judgment Act 

Under 28 U. S. C. 2201, in case of actual controversy, ex¬ 
cept with regard to Federal taxes, any court of the United 
States, upon filing an appropriate pleading, may declare the 
rights and other legal relations of any interested party. 

The prerequisites for obtaining declaratory relief are: 
(1) A justiciable controversy; (2) A controversy between 
adverse parties; (3) A tangible legal interest in the contro¬ 
versy by the party asserting it; (4) An issue ripe for ad¬ 
judication. Duvall, Declaratory Actions: Present-Day Uses 
of a Tested Procedure (American Bar Association Journal, 
May, 1948). I 

All four factors exist in the instant case and in a similar 
situation, Declaratory Judgment has been deemed appro¬ 
priate. In Perkins v. Elg (District of Columbia, Equity 63, 
408) Judge Bailey held: 

“ According to the allegations of the bill, the Depart¬ 
ment of Labor has notified the plaintiff that she is 
illegally within the United States and has required her 
to leave the United States, and in case of her not doing, 
she would be deported as an alien. Her only recourse 
would be to submit to arrest and then seek the issuance 
of a writ of habeas corpus. I think that this belotigs 
to a class of cases for which a declaratory judgment is 
eminently suited (Italics supplied). 
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The Circuit Court of Appeals for the District of Columbia 
on review said (99 F. 2(d) 408): 

“Appellants, Secretary of Labor and Commissioner 
of Immigration, are required by law to deport aliens 
illegally in this country and in accordance with law 
they have threatened her (plaintiff’s) arrest and de¬ 
portation . . . She has not yet been arrested and 
therefore she cannot now test by habeas corpus the 
question raised here; but she is entitled to a declara¬ 
tion of her political status, for her rights as a citizen 
are valuable rights—certainly no less than property 
rights—and an actual and vital controversy exists be¬ 
tween her and the government in relation to them. The 
right to he immune from threats of deportation and 
from the declarations of public officials that she is an 
alien and subject to arrest, is, we think, a right within 
the declaratory judgment act entitling Miss Elg to 
prosecute this suit 

Upon review by the Supreme Court (307 U. S. 325) it was 

ruled that: 

! 

“The court below, properly recognized the existence 
of an actual controversy with the defendants (Aetna 
Life Ins. Co. v. Haworth, 300 U. S. 227) . . . and we 
think the decree should include the Secretary of State 
as well as the other defendants. ’ ’ 

Duvall, supra, at p. 434 states: 

i 

“Declaratory judgments and orders as to the rights, 
powers, duties and obligations of public officers, boards 
and other public authorities have been made in many 
cases.” 

The cases relied upon by appellees at page 5 of their 
brief and cited in the dissenting opinion in Trinler v. 
Carusi, 166 F. (2d) 457 (C. C. A. 3rd 1947), to show that such 
review is not available by way other than by habeas corpus 
are not controlling. Most were decided before the declara- 
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tory judgment act was passed. Two of those cases are: 
Rash v. Zurbrick, 6 F. Supp. 390 (D. C. Mich. 1934); Darabi 
v. Northrup, 54 F. (2d) 30 (C. C. A. 6,1931). j 

The Darabi case is wholly meaningless in the present con¬ 
text. Petitioner there had sought habeas corpus and de¬ 
claratory judgment. As a basis for the latter, he alleged 
that his exclusion on a fraudulent visa was improper because 
if he had returned to Canada he could then have procured 
a valid one. The court rightly stated that this was no basis 
for any kind of review. 

The Rash case refused declaratory relief under a bill in 
equity solely on the ground that another remedy existed 
at law. In this position the court had some support in the 
holdings of three prior cases in the Court of Appeals for 
this District: Fafalios v. Doak, 50 F. (2d) 640 (App. D. C. 
1931); Polizcek v. Doak, 57 F. (2d) 430 (App. D. C. 1932); 
Kabadian v. Doak, 65 F. 2(d) 202 (App. D. C. 1933). 

These cases denied jurisdiction to grant, respectively, a 
bill in equity to cancel deportation, a writ of prohibition in 
an exclusion proceeding, and a writ of prohibition in a de¬ 
portation proceeding—all on the ground that there existed 
an adequate remedy at law. This ground for refusal of 
declaratory relief, no matter how valid in respect of the 
remedies sought in those cases, has now been removed bv 
Rule 57 of the Federal Rules of Civil Procedure. Thus it 
is stated in Firemen’s Fund Ins. Co. v. Crandall Morse Co., 
47 F. Supp. 78, 81 (D. C. N. Y. 1942): 

“It is urged that each plaintiff has an adequate rem¬ 
edy at law. This objection is unavailing. This is not 
a suit in equity, and the existence of another remedy 
does not preclude relief by declaratory judgment. Sun¬ 
shine Mining Co. v. Carver, D. C., 34 F. Supp. 274; 
Lehigh Coal & Nav. Co. v. Central R. of New Jersey, 
D. C., 33 F. Supp. 362; Dunlear Co. v. Minter Homes 
Corp., D. C., 33 F. Supp. 242; Maryland Casualty Co. v. 
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Tindall, D. C., 30 F. Supp. 949, affirmed 8 Cir., 117 F. 
2d 905. Further, Rule 57 of the Federal Rules of Civil 
Procedure says: ‘The existence of another adequate 
remedy does not preclude a judgment for declaratory 
relief in cases where it is appropriate.’ ” 

See also Ginn v. Biddle, 60 F. Supp. 530 (E. D. Pa. 

1945). 

It has been recognized that under appropriate circum¬ 
stances courts may decline as a matter of judicial discretion 
to entertain declaratory judgment actions where good rea¬ 
sons exist for such refusal. American Casualty Co. v. 
Howard, 173 F. (2d) 924 (C. C. A. 4,1949). Such discretion 
however will be liberally exercised to effectuate the pur¬ 
poses of the statute and thereby afford relief from uncer¬ 
tainty and insecurity with respect to rights and status. 
American Casualty Co. v. Howard, supra. 

Discretion to refuse declaratory judgment is not unfet¬ 
tered. Altvaier v. Freeman, 319 U. S. 359, 363. In the con¬ 
sideration of this problem the Supreme Court recently said: 

“The actuality of the plaintiffs’ need for a declara¬ 
tion of his rights is therefore of decisive importance.” 
Eccles v. Peoples Bank, 92 Law Ed. 592, 596. 

That there is a need for a declaration of plaintiff’s rights 
herein is clear. Declaratory judgment will permit an ad¬ 
judication of the legal relationships herein without requir¬ 
ing expense to the government and inconvenience to the 
alien which is attendant where he is detained pursuant to an 
order of deportation. Unlike habeas corpus which requires 
adjudication after an alien is detained, declaratory judg¬ 
ment will permit an adjudication prior to detention. If 
habeas corpus is the exclusive remedy herein, then there is 
no way in which an alien can secure a judicial determina¬ 
tion of his status without surrendering himself to the incon- 
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venience and expense of detention while litigation is insti¬ 
tuted and his rights determined. 

“ Declaratory judgment procedure . . . may be 
operative before statutory forms of review are avail¬ 
able and may be utilized to determine the validity or 
application of any agency action.’’ House Committee 
Report 1946 p. 42; S. Doc. 248 79th Congress p. 276. 

-See also: Final Report of the Attorney General'S 
Committee on Administrative Procedure f Senate Docu¬ 
ment 8, 77th Congress 1st Session at p. 81. 

“The distinctive characteristic of the declaratory 
judgment is that it adjudicates the legal issues between 
the parties, without providing for the coercive action 
of execution or performance.” 

Duvall , supra. 

This is the very purpose of declaratory judgment which 
will be served herein. 

In this connection it should be noted that unless appellant 
can maintain this action, he will be without judicial relief 
unless he submits to incarceration. It is questionable as to 
whether petitioner may bring an action for declaratory 
judgment or review under the Administrative Procedure 
Act in Michigan. The government has generally been suc¬ 
cessful in contending that jurisdiction may only be obtained 
in the District of Columbia over the Attorney General, a 
necessary party herein. ( Tack v. Clark, S.D.N.Y., Civil 
Action No. 42-279,1948). 

The recent case of Kaminer v. Clark (Court of Appeals, 
D. C., July 11, 1949, certiorari application pending) is dis¬ 
tinguishable. There it was held that an alien detained in 
another district could not bring declaratory judgment in the 
District of Columbia. The court said: 

i 

“An action for declaratory judgment cannot be sub¬ 
stituted for habeas corpus so as to give jurisdiction to a 
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district other than that in which the applicant is con¬ 
fined or restrained’* (Citing Clark v. Memolo, U. S. 
App. D. C. May 9, 1949) . . . 

“We express no opinion, and mean to intimate none, 
as to whether the applicant is entitled either to a writ 
of habeas corpus or to a declaratory judgment.” 

The recent case of Clark v. Memolo, No. 10078 (Court of 
Appeals, D. C. May 9,1949) is also not controlling. There 
declaratory judgment was refused in a criminal case, because 
the matter had been previously adjudicated judicially. 

The test set forth in Aetna Life Ins. Co. v. Haworth, 300 
U. S. 224,240, is present here. There the court said: 

“It is the nature of the controversy, not the method 
of its presentation or the particular party who pre¬ 
sents it, that is determinative . . .” 

It is therefore submitted that declaratory relief is avail¬ 
able here. The court has undoubted jurisdiction of the 
parties. An actual controversy is presented. And the court 
has jurisdiction to review the controversy. Nothing more 
is required. 

Point IE 

Jurisdiction Exists under the Administrative Procedure 

Act 

Section 10 of the Administrative Procedure Act 5 U. S. C. 
1009 authorizes judicial review except: (a) where a statute 
precludes it; or (b) where agency action is by law committed 
to agency discretion. Review may be sought by any person 
suffering legal wrong or adversely affected or aggrieved. 

The legislative history of the Act indicates that review 
may be obtained in immigration matters. Thus in the House 
Committee Report (1946) at p. 41 (S. Doc. 248, 79th Cong., 
p. 275) it was said: 

“To preclude judicial review under this bill a statute, 
if not specific in withholding such review, must upon 
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its face give clear and convincing evidence of an intent 
to withhold it. The mere failure to provide review is 
certainly no evidence of intent to withhold review.” 

See also: 92 Congressional Record 5654. 

In U. S. ex rel. Trinler v. Carusi, 166 Fed 2(d) 457 
(C. C. A.-3), the majority of the court concluded that: 

I 

*‘The nub of the question seems to us to be whether 
these deportation proceedings are such as to fall 
within the first exception to Section 10 as a proceeding 
provided by a statute which ‘precludes judicial review/ 

“Our conclusion is that the case does not fall within 
the exemption. We are impressed by the fact that in 
spite of the basic statute’s wording habeas corpus pro¬ 
ceedings have always been available. Since they have 
been available the situation cannot be one where judi¬ 
cial review in the past has been precluded. In this we 
are supported, we think, by the discussion found in the 
legislative history of the Act. In that discussion it was 
pointed out that statutes which preclude judicial review 
are unusual/’ 

Subsequently, the Third Circuit declared the action abated 
because of the failure to make timely substitution of the new 
Commissioner of Immigration. 168 F. 2(d) 1014. The opin¬ 
ion was not withdrawn and its reasoning and logic remain. 

The majority opinion of the Trinler case is reinforced by 
additional decisions. In Estep v. United States, 327 U. S. 
114 it was stated: 

‘ ‘ The silence of Congress as to judicial review is not 
necessarily to be construed as a denial of the courts to 
grant relief in the exercise of the general jurisdiction 
which Congress has conferred upon them. School of 
Magnetic Healing v. McAnnulty 187 U. S. 94; Gegiow v. 
Uhl 239 U. S. 3; Stark v. Wickard 321 U. S. 288. Judi¬ 
cial review may indeed be required by the Constitution. 
Ng Fung Ho v. White 259 U. S. 276.” 


i 
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It will be noted that the cases of Gegiow v. Uhl and Ng 
Fung Ho v. White involved the immigration processes. In 
Kirkland v. Atlantic Coast Line, 167 F. 2(d) 529, 530 
(C. A. D. C. January 20,1948) it was also asserted with spe¬ 
cific reference to the Administrative Procedure Act that 
“the mere failure to provide specially by statute for judicial 
review is certainly no evidence of intent to withhold review.’ ’ 
That section 10 of the Act is broad was recognized in Hearst 
Radio v. F. C .C., 167 F. 2(d) 225 (C. A. D. C.). 

Azzollini v. Watkins, 172 F. 2(d) 298 (C. C. A.-2, 1949) 
recognized the force of the Trvrder opinion but left that issue 
open insofar as the Second Circuit was concerned. 

Judge Morris in Scholnick v. Clark, 81 F. Supp. 298 
(D. C. 1948) referring to the Trirder case stated: 

“In the light of the decision last quoted, and there 
is no decision to the contrary, it seems that there is not 
only judicial review of deportation proceedings by 
habeas corpus, but a statutory judicial review of the 
deportation order as well. ,, 

The Trinler principle has been followed in several 
subsequent cases: Camaratta v. Miller, 79 F. Supp. 643 
(S. D. N. Y., 1948); Eisler v. Clark, 77 F. Supp. 610 (D. C. 
1948). 

In Valenti v. Clark 83 F. Supp. 167 (1949) Judge Holtzoff 
ruled that habeas corpus was the exclusive remedy. He 
stated that “the Administrative Procedure Act specifically 
and expressly provides that the type of previously existing 
review should be the remedy to be followed under the Act, 
unless the previously existing review is inadequate.” 

It is submitted that Judge Holtzoff’s decision miscon¬ 
strues Section 10b of the Act (5 U. S. C. 1009b) which pro¬ 
vides that in the absence or inadequacy of special statutory 
review “any applicable form of legal action (including ac¬ 
tions for declaratory judgment ... or habeas corpus) ” 
may be maintained. The section concludes “Agency action 
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shall be subject to judicial review in civil or criminal pro¬ 
ceedings for judicial enforcement except to the extent that 
prior, adequate and exclusive opportunity for review is 
provided by law” (Italics supplied). “The exception 
from ‘prior, adequate and exclusive . . . review ’ oper¬ 
ates only where statutes either expressly or as they are in¬ 
terpreted, require parties to resort to some special statutory 
form of judicial review which is prior in time and adequate 
to the case.” (S. Doc. 248 79th Cong. p. 213; italics sup¬ 
plied). There is no special statutory form of review in im¬ 
migration matters either where an alien is detained or as 
here where the alien is not detained. The cases cited above 
are clear that immigration proceedings may be reviewed 
under the Administrative Procedure Act. See also to the 
same effect: Orlow, Deportation under the Administrative 
Procedure Act , Temple Law Quarterly (July, 1948); The 
Import of the Federal Administrative Procedure Act on 
Deportation Proceedings , 49 Columbia Law Review 73 
(1949); 61 Harvard Law Review 1445 (1948). ! 

Conclusion 

We submit that jurisdiction exists to entertain the pres¬ 
ent action and that on the merits the motion to dismiss 
should have been denied. 

Respectfully submitted. 

Jack Wassebman, 

Attorney for the Association of Immigra¬ 
tion a/nd Nationality Lawyers, 

Warner Building , 
Washington 4. D. C 

Gaspare Cusumano, 

Irving Jaffe, 

Of Counsel. 
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REPLY BRIEF FOR APPELLANT 
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■ 

STATEMENT 

i 

Respecting jurisdiction, appellees 9 position essentially 
is that the only judicial review available here is habeas 
corpus. Respecting the merits, their position is that ap¬ 
pellant is debarred from citizenship under Sec. 3(a), 
Selective Training and Service Act of 1940, as amended 




2 


(quoted in Appellant’s brief, Supp. 30). . Brief reply will 


suffice. 






The District Court Had Jurisdiction. Habeas Corpus 
Is No Longer the Exclusive Remedy, and In Any 
Event Is Unavailable Here. 


The cases cited by appellees on p. 5 of their brief to 
support their contention that the exclusive procedure for 
judicial review here is by habeas corpus, were all decided 
before enactment of the Declaratory Judgment Act and 
the Administrative Procedure Act (quoted in Appellant’s 
brief, Supp. 27-29), and are superseded by such acts. 

Appellees’ contention that habeas corpus is the exclusive 
remedy ignores FRCP, Rule 57, which provides in part: 

“• * • The existence of another adequate remedy 
does not preclude a judgment for declaratory relief 
in cases where it is appropriate. • • •” 

But assuming, arguendo, that habeas corpus would be 
the exclusive remedy if available, “the short and con¬ 
clusive answer to appellees’ contention is that habeas 
corpus is not here available. Appellant is not in custody 
(Joint App. 6); he is only under order to depart volun¬ 
tarily from the United States (Joint App. 4). 1 

n 


Appellant Is Not Debarred From Citizenship by Sec. 

3(a), Selective Training and Service Act of 1940. 

To the numerous authorities cited in appellant’s main 
brief, pp. 12-17, to support his position that Sec. 3(a)’s 

1 Appellant not being in custody and habeas corpus not being 
available, Kaminer v. Clark , decided by this Court July 11, 1949 
(petition for certiorari pending), is inapposite here. At no time 
in this litigation have appellees urged that the court below is an 
inappropriate forum, or that appellant should have sought relief in 
some other judicial district In this case, unlike the Kaminer case, 
the five members of the Board of Immigration Appeals were also 
named defendants. 
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words r— “residing in the United States” — necessarily ex¬ 
clude one like appellant who came here as a temporary 
visitor and who at all relevant times was under a warrant 
of deportation, may now be added this Court’s decision 
in McGrath v. Zander, decided October 10,1049. In there 
interpreting “resident” as used in the Trading with the 
Enemy Act, this Court said: 

“We recur then to the decisive question. Was ap¬ 
pellee ‘resident within’ Germany? If so, she became 
an enemy under Section 9(a) and would not be entitled 
to recover. The crucial term ‘resident within’ has 
been interpreted in Josephberg v. Markham, 152 F. 
2d 644, 648-649 (C. C. A. 2d 1945); Vowinckel v. First 
Federal Trust Co., supra at 20, 21; Stadtimdler v. 
Miller, supra at 737-739, and Sarthou v. Clark, 78 F. 
Supp. 139, 142 (S. D. CaL 1948). This last case 
epitomizes the several rulings in these words: 

‘* # * ‘resident within the territory’ as employed 
in the Act connotes something different from 
and more than living within the specified areas. 
It is rather indicative of a settled and permanent 
place of abode, volitionally acquired and volun¬ 
tarily assumed. It is a habitation having domi¬ 
ciliary properties.’ 

“We agree with those decisions. Adopting them as 
correctly interpreting the critical words before us, we 
find nothing in the facts to bring appellee within the 
statutory category of ‘resident within’ Germany, un¬ 
less it be that marriage technically imposed upon her 
the residence or domicile of her husband. Otherwise 
the conclusion is irresistible that Mrs. Zander left the 
United States for a short stay in Germany with the 
definite intention of returning to her home in New 
Orleans, became an unwilling sojourner in Berlin, and 
was forced by the hard realities of war to remain 
there, contrary to her unfaltering desire and inten¬ 
tion to get away and return to her home and domicile 
in the United States, as soon as she could do so. • * •” 

Perhaps realizing that their attempt to expand “re¬ 
siding in the United States” to include appellant does 
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too much violence to history, authority and reason alike; 
appellees argue in substance (brief 22-23) that even if 
appellant was not a resident, was not subject to military 
service under Sec. 3(a) and therefore did not have to file 
Form DSS 301 to obtain exemption from such service, 
nevertheless by filing the form, however unnecessary such 
filing, he incurred debarment from citizenship. This pre¬ 
cise contention has been rejected. Petition of Ajlouny, 
77 F. Supp. 327 (D. C. Mich., 1948). 

• In .making this contention, appe' e:s state (brief, 22): 

“The act (Sec. 3(a)) provides for exemption from 
service of subjects of neutral countries who made 
proper application for relief. Appellant was a subject • 

• • of a neutral nation and made such application (Joint 
' App. 6).” 

But appellant was not a subject of a neutral nation. 
He was and is a Danish subject (Joint App. 3). This 
Court will take judicial notice that Denmark was invaded 
by Germany on April 9, 1940, months before even the 
original enactment of Sec. 3(a) on September 16, 1940. 
Denmark was at war from April 9, 1940, and never was 
a “neutral country” within the meaning of Sec. 3(a). 2 

In refusing to deny citizenship to a Palestinian subject 
who had filed Form DSS 301 as a “neutral” alien, the 
court in the Ajlouny case rejected in the following words 
the precise contention here made by appellees: 

“In determining the applicability of (Sec. 3(a)) 
to the case of the petitioner, it should be pointed out 
that it specifically applies to a i citizen or subject of 
' a neutral country’. Was Palestine in fact a neutral 
country? The action of the Director of Selective Serv- 


1 This Government appears to have recognized the belligerency of 
Denmark from April 9, 1940. Military Government Law No. 3, 
Office of Military Government for Germany ‘ (U. S.), Title 23, 
enacted November 15, 1944, includes Denmark in the list of 
“• * * nations which are signatories of the United Nations Decla¬ 
ration dated Jnuary 1, 1942 and nations associated with them in 
this war * * 
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ice in listing it as such did not make it so. It was 
governed by Great Britain as the mandatory power, 
and Great Britain was at war long before the regis¬ 
tration of the petitioner with his Selective Service 
Board. # • * It follows therefore, that the peti¬ 
tioner’s claim for exemption as a citizen of a neutral 
country was a nullity and without legal effect, since he 
was not in fact a citizen of such a country and the 
section could have no application in his case.” (77 F. 
Supp. at 329-330). 

Likewise, appellant’s filing of Form DSS 301 was a 
nullity because he was not the subject of a neutral country. 
Therefore Sec. 3(a) is inapplicable to him for this reason, 
as well as because he was not “residing in the United 
States”. 

CONCLUSION 

I 

_ _ i # 

The District Court had jurisdiction. The question pre¬ 
sented is a naked one of law: Is appellant debarred 
from citizenship by Sec. 3(a)? The answer must be in 
the negative. The relief prayed for is necessary to accord 
appellant his legal rights. 

The order of the District Court should be reversed. 

Respectfully submitted, 

David W. Lottisell 
Samuel Spencer 
1712 H Street, N. W. 
Washington 6, D. C. 

Attorneys for Appellant 

Spencer & Louisell 

Washington, D. C. j - 

Of Counsel 


